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ADVERTISEMENT. 



The following Report, of a Case 
recently decided in the Consistorial 
Court of London, has been drawn up 
in compliance with the wishes of one 
* of the Parties in the Cause, and is 
published under the hope that it may 
prove not unacceptable to the Pro- 
fession and the Public. — The Judgf 
ment, as delivered by the veiy emi-^ 
nent person who presides in that 
Court) contains a clear and masterly 
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account of' the nature and institu^ 
tion of Marriage, and of the various 
modes by which the relation of Man 
and Wife may be constituted. Those 
modes and regulations, as prescribed 
by the Law of Scotland, furnish the 
more immediate . subject of discus-^ 
sion, but it was necessary to take a 
wider range in order to obtain a full 
and comprehensive view of the sub- 
ject. From the Investigation it 
appears, according to "the Judg- 
ment of that, learned person, that 
the Law of Scotland, in relation to 
thfe Marriage Compact, rests upon 
ihe basis of the ancient Canon Law, 
and has not deviated from the rule oJT 
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that system on which it is founded^ 
whereby a contract j9er verba de prtB" 
sentiy or a promise de futuro cum co* 
pula,is considered as sufficient to 
constitute a legally valid Marriage.— 
To the People of Scotland this deci- 
sion, it is presumed, will be found 
peculiarly interesting, being calcu- 
lated to assist in the prevention of 
all future doubts upon a subject re- 
specting which great difference of 
opinion has lately prevailed, and in- 
volving,' as it does, the domestic 
security and happiiiess of many fa- 
milies* Nor can it foe deemed wholly 
unimportant to the Inhabitants of 
thii^ part of the United Kingdom: 
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Although a very different line of 
policy relative to the law of Marriage 
has been here adopted, yet the ques- 
tion derives a degree of consequence 
from the intimate connection subsist- 
ing between the two countnes, and 
the constant intercourse necessarily 
taking place between their respective 
inhabitants. It must be recollected 
likewise, that the legal Tribunals of 
England recognize the validity of 
every Marriage contracted in con- 
formity to the Laws and Usages of 
the Country in which it had its Ori- 
gin.— If the present Publication shall 
tend to diffuse any correct infor^ 
mation upon a subject which ap-r 
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pears so important, .and at the same 
time to convey some idea of the cha- 
racter of the judicial Decision by 
which the Doctrine is established, the 
wishes of the Reporter will be satis- 
fied, and his object completely at- 
tained. 

J. D. 

DOCTORS COMMONS, 

August 24, 1811. 



Bigitized by 



Google 



Digitized by 



Google 



COKTAIMIRC 



Tip p^POSmONS OF THE WITNESSES EXAMINED, 
AND TlfB EXHIBITS FRODUCED, 



» 



THE CAUSE, 



Digitized by 



Google 



\» 



Digitized by 



Google 



INDEX 

TO THB 

APPENDIX. 



Witoesses examined on behsdf of Miss Johanna 
Gordon. 



ON THE LIBEL. 

DAME CHARLOTtB JOHK- 
STONE, wife of Sir Jolm Lowfher 
JohnstoneyBftronet 

SABfUELHAHf^INS...^ 

ALEXANDER BRYANT • 

DUKE of GORDON 



Page 

• 1 
X 

• XV 

zTiii 



ExttDined 

in 
London. 



Eiiaimned 
ppon the ^ 
Law. 



Servants 
in the 

Family 
of Charles ^ 
Gordon, 
Esq. 



HON. HENRY ERSKINE xx 

ROBERT CRAIGIE xxxvii 

ROBERT HAMILf ON - * Ivi 

DAYIDHUME Ixxvi 

ROBERT RODSflON CAY •••• xdx 
ANDREW RAMSAY • « <^ cxviu 



> • CZXUI 

cxxviii 
• cxzxi 
cxxxiv 



GRIZELLYALL 

PETER M'CUTCHEON • • - • 
WILLLiM ROBERTSON • • • 
ALEXANDER PORTEOUS 

ARCHIBALD LOCK cxxxvii 

WALTER DAVIDSON cxxxviu 

JAMES ROY cxl J 



Examined 

by 

^ Reqnisition 
at 
Edinbvrgh*. 



ON THE ALLEGATION. 

SAMUEL HAWKINS dcxxiv 

SIR RUPERT GEORGE, Bart. Gcxxkii 



Examined 
in London; 



JAMES ROY ccxxxv 7 Examined 

at 
Edinburgh. 



JOHNLAING ♦ ccxl J ** 



Digitized by 



Google 



w 



fitnesses examined 09 behalf of John ^{LtiAiii 
. Henry Dalrympl£^ £sQ. 



ON THE ALLEGATION. 

Fagc 

HENRY PERRENNE cxli 1 

RICHARD TOULMIN NORTH- • cxW 

JiDAMpRMSBY .....cxlviii 

flENRYBROWN ••• cl 

WILUAM BOOKER CHAD WICE cUy 
GEORGE ROBINSON ••.•...•. cW 

C^IORGE WYNDHAM dw 

CHARLES CATCHMAYP MOR* 

* GAN dx 

CHARLES JOHNSON clxiii 



Examiiifcl 
in 
London. 



lexamined 
^pon the 
' Law 



JAMES ^OBERTSPIjf < 
JAMESHOY ....*?... 
DAVID WARDLAW.- 

JK>HN CLERK- 

DAYID CATHCART ' 
ADAM GILLIES. ..«. 



• cUvi 

CllLTlii 

• clxix 



cxc 
cciv 



^ SIR ILAY C4MPBEm^, Baronet ccxyii 



} 



Ex8Biittt4 

Reqnisiii^ 
at 

Edinlmrg^. 

Examine^ 

ReqoisitiOQ 
at Glasgow^ 



Sm9SSt 



Promises and Declarations of Marriage • . * • • • • * Page ec3cli| 

Letters froin Mr. Dalryv^ple to Miss Gordon* • cezliy 

Letters from Miss Gordon to Mr. Hawkins cclxiii 

Certificate of Marriage of Mr. Dalrymple with Miss Lavra 

Manners • • • • • • ccIxt 

Enrtlier Letter from Mr. Dalrympk to MUs Gordon .«*..••• celxrii 

Letter froip Sir Rnpert Geoige, Baronet ccfadjn^ 

Letters from Samuel Hawkins^ Esq. to Miss Gordon • • cclzx 

Extract from the Answers nponoathof Mr. Dalrymple •••• cclxxr 
l^xtract from ikt Answcn npos oath of Miss Gordon »••»»••••' Ml. 



Digitized by 



Google 



tJtJDGMENT. 



Sir William Scott. 

XHE facts of this case^ wbich I shall entei" 
upon without preface, are these : Mr. John Wil- 
liam Henry Dalrymple is the son of a Scotch 
noble family ; I find no direct evidence which 
fixes his birth in England, but he is prov.ed to 
have been brpught up from very early years in 
this country; At the age of nineteen, being a 
Comet in his Majesty's Dragoon Guards^ he 
went with his regiment to Scotland in the latter 
end of March, or beginniiig of April, 1804, and 
was quarteri^d in and near Edinburgh during his 
residence in that country. Shortly after his ar- , 
rival, he became acquainted with Miss Johanna 
Gordon, the daughter of a gentleman in a re- 
sectable condition of Ufe. What her age was 
db^S not directly appear, she being described as 
of the age of twenty-one years and upwards: she 
was however young enough to excite a passion jn 

B 
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bis breast, and it appears tbat sbe made him a 
return of her affections : be visited frequently at 
her father's house in Edinburgh, and at bis seat 
in the country, at a place called Braid. A paper 
without date, marked No. ], is produced by 
her: it contains a mutual promise of marriage, 
and is superscribed, " a sacreed promise/' A 
second paper, No. 2, produced by her, dated 
May 28, 1804, contains a mutual declaration and 
acknowledgment of a marriage. — A third paper. 
No. 10," produced by her, dated July 11, 1804, 
contains a renewed declaration of marriage made 
by him, and accompanied by a promise of ac- 
knowledging her the moment he has it in \m , 
power, and an engagement on her part, that no«. 
thing but the greatest necessity shall compel her 
to publish this marriage. These two Idtter papers 
were inclosed in ah envelope, inscribed " Sacreed 
** Promises and Engagements," and all the three 
papers are admitted or proved in the cause ta 
be of the hand-writing of the parties, whose 
writing they purport to be. It appears that Mr, 
Dalrymple had strong reasons for supposing that 
his father and family would disapprove of this, 
connection, and to a degree that niight seriously 
affect his fortunes; he, therefore, in his lettera 
to Miss Gordon, repeatedly enjoined this obliga- 
tion of the strictest secrecy, and she observed it. 
even to the extent of making no communication 
of their mutual engagements to her father^s fa- 
mily ; though the attachment and the intercourse 
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founded upon it did not pass unobserved by one 
of her sisters, and also by the servants, who 
suspected that there were secret ties, and that 
they were either already, or soon woul^ be mar- 
ried. — He wrote many letters to her, which are 
exhibited in the cause, expressive of the warmest 
and most devoted passion, and of unalterable 
fidelity .to his engagements, in almost all of them 
applying the terms of husband and wife to himself 
and her.—It appears that they were in the habit 
of having clandestine nocturnal interviews, both 
at Edinburgh and Braid, to which frequent allu- 
sions are made in these letters. One of the most 
remaiii:able of these nocturnal interviews passed 
on the 6th of July at Edinburgh, where she was 
left alone with two or three servants, having de« 
clined to accompany her father and family (much 
to . her father's dissatisfieiction) to his country-r 
bouse at Braid. There is proof enough to esta^ 
blish the fact, in my opinion, that he remained 
with her the whole of that night He continued 
to write letters of a passionate and even conjugal 
import, and to pay nocturnal and clandestine 
visits during the whole of his stay in Scotland, 
but there was no cohabitation of a more visible 
kind, nor any ]iabit and repute, as far as appears, 
but what existed in the surmises of the servants 
smd Of the sister. His stay in that country vras 
shortened by his father who came down^ alarmed 
as it should seem by the report of what was gokig 
411, and removed him to England on or about 
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the 21st of July. The correspotidence appedrd^ 
to have slackened (though the language continued 
equally ardent) if I judge only from the number 
exhibited of the letters written after his return^ 
though it is possible, and indeed very probable, 
there may be many more which are not exhibitedi^. 
No letters of Mi«s (jlordon's, addressed to him, 
are produced ; he has not produced them, and 
she has not called for their production. In Eng- 
land he continued till 1805, when he sailed for 
Malta : his^ last letter, written to her on the eve of 
his departure, reinforces his injunctions of se- 
crecy, and conjures her to withhold all credit 
from reports that might reach her of any transfer 
of his affections to another: it likewise poifits^ 
out a channel for their future correspondence 
through the instrumentality of Sir Rupert George, 
the first Commissioner of the Board of Trans-* 
ports. He continued d^broad till May 1808, with 
the exception of a month or two in the autunoin 
of 1806, when he* returned for a purpose uncon- 
nected with this history, unknown to his fatLer^ 
and, as it appears, to this lady. It is upon tiiis 
occasion that the alteration of his affection first 
disclojses itself in conversations, with a Mr. 
Hawkins, a friend of his* family, to whom he 
giY^ some account of the connection which he, 
had formed with Miss Gordon in Scotland, comi-. 
plains of the consequences of it, in being tor* 
ment^d with letters from her, which be waa 
resolved never to read in future; and hairiofl^. 
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reason to fear she would write others to hf$ 
father, he requested Mr. Hawkins to use all 
means of intercepting any letters ^he might write 
either to, the one or the other* Mr, Hawkins ex- 
ecuted this comnlission by intercepting many 
letters so addressed ; though, in consequence of 
her extreme importunity, he forwarded two or 
three, as he believes, of those addressed to Mr.. 
Dalrympie ; and he at length wrote to her him- 
self^ about the end of 1800, or beginning of 1807, 
and strongly ui^ed her to desist from troubling 
General Dalrymple with letters. This led to 
a correspondence between her and Mr. Haw- 
kins; and it wa$ not till the death of Mr. 
Dalrymple's father (which happened in the spring 
pf the year 1807) that she then asserted her 
parriage rights, and furnished him with co- 
pies of these important papers, which she deno- 
minates, according to the style of the law' of 
Scotland, her marriage lines. She took no steps 
to enforce her rights by any process of law. 
Upon the unlooked-for return of Mr. Dalrymple, 
in the Ip^tter end of IVfay, 1808, he immediately 
vi}§ited Mr. Hawkins, who communicated what 
had passed by letter between himself and Miss 
Gordon, and suffered him, though not without 
reluctance, to possess himself qf two of her let- 
ters, which Mr. Dalrymple has exhibited. Mr. , 
Hawkins however dismissed him with the most 
anxious advice to adhere to the ponnection he 
l^iqid formed, and by no means to attempt to in^ 
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Vbhre any o&er female in the misery that must 
attend any new matrimonial connection.- Within 
a very few days afterwards, Mr. Dalrymple mar- 
ries Miss Laura Manners, in the most formal 
and regular manner. Miss Gordon, who had 
before heard ^ome reports of no very definite na- 
ture, instantly, upon hearing authentic news of 
this event, takes measures for enforcing> her 
rights ; and being informed that he is amenable 
only to this jurisdiction, she immediately applies 
for its aid to enforce the performance of what she 
considers as a marriage contract. 

The cause has proceeded regularly on both 
mde% and has been instructed with a large mass of 
evidence, much of it replete with legal erudition, 
for which the Court has to acknowledge great 
obligations to the Gentlemen who have been ex- 
amined in Scotland. It has also been ai^ued 
with great industry aad ability by the Counsel ou 
both sides, and now stands for final judgment. 
Being entertained in an £nglish Court, it must 
be adjudicated according to the principles of 
English law, applicable to such a case. But the 
only principle applicable to such a case by the law 
of England, is, thattbe validity of Miss Gordon's 
marriage rights must be tried by reference to the 
law of the country where, if they exist at all, 
they had their origin^ Having furnished this 
principle, the law of England withdraws altoge^. 
ther, and leaves the legal question to the exclusive 
judgment of the law of Scotland. 
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T am not aware that the case so brought here 
IS exposed to any serious disadvantage, beyopd 
that which it must unavoidably sustain in the 
mferior qualifications of the person who has to 
decide upon it, to the talents of the eminent men 
to whose judgment it would have been submitted 
in its more natural Forum. The law-learning of 
Scotland has been copiously, transmitted ; the 
iacts of the case are examinable on principles 
common to the law of both countries, and in- 
deed to all systems of law. It is described as 
an advantage lost, that Miss Manners, the lady 
of the second marriage, is not here made a party 
to the suit ; she might have been so in pofht of 
form, if «he had chosen to intervene ; in sub- 
stance she isf for her marriage is distinctly pleaded 
and proved, and is aa much therefore under 
' the eye, and under the attention, and under the 
protection of the Court, as if she were formally 
a party to the question respecting the validity of 
this marriage, whi<;h is in eflfect to decide upon 
the validity of her own ; For I take it to be a 
position beyond the reach of all argument and 
contradiction, that if the Scotch marridge be le- 
gally good, the second or English marriage must 
be legally bad. Another advantage intimated t6 
be lost is this, that the Native Forum would have 
compelled the production of her letters to him, 
for the purpose of seeing whether any thing in 
them favoured his interpretation of the transac- 
tion. Surely, according to any mode of proceed- 
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ing, there can be no need o£a compulsory process 
to extract them from the person in whose ppsses^ 
^ion they must be, if they exist at all. If they 
contain such luatter as would favour such an in- 
terpretation^ he must be ^ager to produce them, 
for they would constitute his defence ; not being 
^produced, the necessary conclusion is, eithc^r 
that they do not exist, or that they contain no- 
thipg which, he could use with any advantage for 
such a purpose, The considerations |hat apply 
to the indiscretions of youth, to the habits. of a 
military professio^, and to the ighorance of th(| 
law of Scotland arising from a foreign birth aQ4 
education, are common to both, and I wight say, 
to all systems of law, They are circumstances 
not to be left ejitirejy out of the consideration of 
the Court, in weighing \he evidep^qe for the ests^- 
blishment of th|B facts, but have no powerful 
efiect upon the legal nature of t;he transaction 
when established. The law, which in both coun* 
tries allows the minor to piarry, attributes to him, 
in a way which cannot be legally averred against 
upon the mere ground pf youth and inexperience, 
a competent discretioiji to dispose of himself in 
marriage; he is arrived at years of discretion, 
quoad hpc^ whatever he may be with respect to 
other transactions of life, and he cannot be heard 
to plead the indiscretion of minority. Still less 
can the habits of a particular profession exone^ 
rate a man from the general obligations of law* 
And with respect to any ignorance arising £ron| 
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foreigii birth and education, it is an indispeniBtable 
rule of law, as exercised in all ciyilized countries, 
t^at a man who contracts in a country, eng^esf 
for a competent knowledge of the law of contracts 
in that country. If he rashly presumes to cout 
tract without such knowledge, he must take the 
inconveniences resulting from such ignorance 
upon himself, and not attempt to throw them upon 
the othet party, who has engaged under a proper 
knowledge and sense of the obligation which the 
law would impose upon him by virtue of that 
pnesigepent. According to the judgment of all 
tbe learned gentlemen who have beeti examined, 
^e law of Scotland biixds Mr. Dalrymple, though 
a minor, a soldier, and a foreigner, as effectively 
as it would do if he had been an adult living in a 
pivil capacity, 2|,nd with an established domicil in 
^t country. 

The marriage which is pleaded to be consti- 
touted by virtue of some or all of the facts of 
which I haye just; given the outline, and which*! 
shall have occasion more particularly to advert 
to in the course of my judgment, has been in the 
- ^i^u^nent described as a clandestine and irregular 
marriage. It is certainly a private transaction 
between the individuals, but it does not of cours^ 
follow that it is to be considered as a clandestine 
, transaction in any ignominious meaning of the 
word, for it may be that the law of the country 
in which the transaction took place, may con* 
i^en^plate private marriages with as niucb couur 
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tenauce atod faTOur as it does the most public* 
It depends likewise entirely upon the law of the 
country, whether it is justly to be stiled an 
irregvlur marriage. In some countries otie only 
form of contracting marriage is acknowledged, as 
in our own, with the e'lxception of particular in- 
dulgences to persons of certain religious persua- 
f^ions; saving those exceptions, all mariiages not 
celebrated according \o the prescribed form, are 
mere nullities ; there is and can be no such thing 
in this country as an irregular marriage. In 
some otlxer countries, all modes of exchanging 
consent being equally legal, all marriages are on 
that account equally regular. In other countries^ 
a form is recommended and sanctioned, but with 
a toleration and acknowledgment of other more 
private modes of effecting the same purpose, 
though under some discountenance of the Jjiw on 
account of the non-conformity to the order that 
is established. What is the law of Scotland upon 
this point? 

Marriage being a contract, is of course comensual 
(as is much insisted on, I observe, by some of the 
learned advocates) for it is of the essence of all 
contracts to be constituted by the consent of 
parties. ^Consensw nan concubitus Jhcit matrix 

» D: Lib. 50. Tit 17. 1. 30. de Reg. Juris.— D. Lib.^35. Tit. I. 
1. 15. — Huber de Nuptns, p. 23, Lib. 24. Tit. 2. de Divortiis.— % 
V«et. Lib. 23. Tit. 2. § 2.— Vinnius Lib. 1. Tit. 9, § 1.— Cujac. 
in D. de Rit. Nup. V. 1. p. 800. in Cod. Lib. 5. Tit. 1. .de spons. et 
Axiiii8*-*Taylor*8 Ciyil Law, p. 301 . FuffendcHrf. B. 6. C. 1 . S. 14* 
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monium, the, maxim of the Roman civil Uw, iri^ 
in truth, the maxim of all law upon the subject; 
for the cancubitus may take place for the mere 
gratification of present appetite^ without a view to . 
any thing further; but a marriage must be some* 
thing more ; it must be an agreement of the parties 
looking to the ^ consortium vit^e : an agreement id- 
deed of parties capable of the concuhitv^j for though 
the concubitus itself will not constitute marriage- 
yet it is so far one of the essential duties for which 
the parties stipulate, that the *" incapacity of f 
either party to satisfy that duty nullifies the con-^ 
tract — Marriage, in its origin, is a contract of it 
^natjualjaw; it may exist between two individuals . 
of different sexes* although no third person ex<* 
isted in the world, as happened in the case of the ^ 
common ancestors of mankind ; It is the parent, • 
not the child, of civil society. — In civil society | 
it becomes a civil contract, regulated and pre* | 
scribed by law, aod endowed with civil conse- \ 
quences. In most civilized countries acting under 
a sense of the force of sacred obligations, it has 

^Wood's Instit. Book 1. Chap. 1.— 27. Qa. %C.l. B!latriiiio>- 
nium.— -27. Qu. 2. C. 2. Sufficiat*-27. Qu. 2. C. 5. Cum ioitiatur. 
—27. Qa. 2. C. 6. Conjuges. — C. 25. Extra, de Spons.et Matrim. 
— Huber. Eunotn. Rom.ad lib. 23. Pand. Vind. § 1. — Hoppii 
commen. ad Ins. Lib. 1. Tit. 10.— Wood's Instit. Book 1. Chap. 2« 
Ayl. Parerg. 362. 
. » D. lib. 23. Tit. 2. 1. 1.— Instit Lib. 1. Tit. 9. S. 1. 

c G. 2 et 3. Extra, de Spons^ et Matrim.*— 'Vinniiis Lib. 1« 
Tit. 9. § 1,— Blum's Eccles. Law. V. 2. P. 500. AyL Par. 22& 
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bad the sanctions of religion superadded ; < U 
I then becomes a religious as well a na|;ural sti|(i 
' pivil contract ; for it is a gre^^t mistake to suppose 
that, because it is the ojie, therefore it may not 
likewise be the other. Heaven itself is made a 
party to the contract, and tjie consent of th^ 
ipdiyiduals pledged to each other, is ratified and 
consecrated by a vow to God. It wjEU3^ natural 
enough that such a contract should, under the 
religious system which pr^vailed in Europe, fall 
|iinder ecclesiastical notice and cognizance, with 
respect both to its theological and it^ legd^l con- 
stitution ; though it is not unworthy of remark tbat^ 
amidst the manifold ritual provisions made by the 
Divine I^awgiver of the Jews for various offices 
jand transactions of life, there is no ceremony 
prescribed for the celebration of marriage. In 
the Christian church marriage was jelevated in ^ 
J later age to the dignity of a sacrament, in conse- 
I quence of ils divine institution, ^nd of some ex- 
' pressions of high and mysterious import respectr 
ing it contained in the sacred writings. The law 
of the church, the canon law (a system which, ia 
spite of its absurd pretensions to a higher Origin, 
is in many of its provisions deeply enough founded 
|n the wisdoqi of man,) although, in conformity 
to the prevailing theological opinion. It reve« 
renced marriage as a sacrament, still so far ret 
spected its natural and civil origin, as to consi- 
/ der J that where the natural and civil contract was 
/ formed, it had the full essence of matrimony 
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t^ithout tke intervention of the priest; It h^S 
ev^n in that 'statethe character of a ^sacra- 
ment; for it is ^ misapprehension to suppose, 
that this intervention was required as matter of 
necessity, feven for that purpose, before the 
Council of Trent. It appears from the histories 
of that council, as well as from many other 
authorities, that this was the state of tiie earlier 
l^w, till that council paissed its decree for the 
I'eformation of marriage; The ^consent of two 
parties expressed in words of present mutual ac- 
ceptance^ constituted an actual and legal mar- 
riage, technically known by the name of Span^ 
salia per verba de prasentiy improperly enough, 
because spansaliaj in the original and classical 
meaning of the word^ are , preliminary ceremo- 
nials of marriage, sUid, therefore, *Brower justly 
observes, jti$ pontificium nimis laxo significatu^ 
imo etymologid invitd ipsas nuptias sponsalia ap* 
pellaviL^^The expression, however, was con- 
stantly used in succeeding times to signify Clan- 
destine Marriages, that is, marriages unattended 
by the prescribed ecclesiastical solemnities, in 
dppo^tion, first, to regular marriages ; secondly, 

e Sancbez. Lib. 2. di«p. 6. § 2. et lib. 2. disp. 10. ) 2^^-FatBer 
taul, p. 737.'-JPaliaviciiii, lib. 23. Chap. 8. — ^Pothier, Tit, 3. p, 
2^.— 27* On. 2. c. 10. Onrne. 

f C« 25. et C. 31. Bxtnu de Spout. etMatrioh— C.3. Extra de 
Sponaa Duorum^— Swinburn, Sect« 4. ^2» 3> 4. et Sect. 1& § 1. 
^Btqwv, JJb* U Cap. 2. § S^ 9, et Cap*^asi« § 42< el Cap. Sf. i 

au 

s L. I.e. 1. n.G, 



Digitized by 



Google 



14 

to mere engagements for b, future marriage^ which 
were termed sponsalia per verba de Juturq^ a dis- 
tinction of sponsalia not at all known to the 
^ Roman Civil Law. Different rules, relative to 
their res{>ective effects in point of legal conse- 
quence, applied to these three cases — of regular 
marriages,— *of irregular maLrriages, — and of- mere 
promises or engagements. In the regular marri- 
age every thing was presumed to be complete and 
consummated both in substance, and in cere- 
mony ,~In the irregular marriage every thing was 
presumed to be confiplete and consummated in 
substance, but not in ceremony ; and the * cere- 
mony was enjoined to be undergone as matter of 
order. In the promise or sponsalia de futuro, 
nothing was presumed to be complete or con- 
sunamate either in substance or ceremony. Mu- 
tual ^ consent would release the parties from their 
engagement; and one party, without the consent 
of. the other, might contract a valid marri^e^ 
regularly or irregularly, with another person ; bu^ 
if the parties who had exchanged the promise 
had carnal * intercourse with each other, the 
effect of thfit carnal intercourse, was to inters 
pos^ a presumption of present consent at th^ 

Swinbuni, Sect. 3. § 3. , ^ Swinbum, Sect. IJ.i 1. 

■^ C. 2. Extra, de Spoi^. et Matrim. 

1 C. 30. et 31* Extra, de Spens. et Matrim.— C. 3. Extra, dt 
SpcnvMi daoni]D.<i^Brower> Lib* 1. Cap. 22.<^winbum^ Sfct. 1/^ 
§11. 
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time of the intercourse, to convert the en- 
gagement into an irregnlar marriage, and to 
produce all the consequences attributable to 
that species of matrimonial connection. I spare 
myself the trouble of citing from the text bookd 
of the Canon Law, the passages that support 
these assertions. Several of them have been- 
cited in the course of this discussion, and they 
all lie open to obvious reference in Brower and 
Swinburn, and other books that profess to treat 
upon these subjects. The reason of these rules 
is manifest enough. In proceedings under the 
Canon Law, though it is usual to plead consum- 
mation, it is not necessary to prove it, because it 
is always to be presumed in parties not shewn to 
be disabled by original infirmity of body. In the 
case of a marriage per verba de prasenti, the par- 
ties there also deliberately accepted the relation 
. of husband and wife, and consummation was 
presumed as naturally following the acceptance 
of that relation, unless controverted in like man- 
ner. But a promise per verba de futuro looked 
to a future time; the marriage which it contem- 
plated might perhaps never take place. It was 
"defeasible in various ways; and, therefore, con- 
summation was not to be presumed; it must 
either have been proved or admitted.. Till that 
was done, the relation of husbai^d ^nd wife 
was not contracted : it must be a '^ promise cum 

« SwinBurn, Sect. 18. § 1. etSect, 4, § % 
« Swinbuni^ Sect. 17. § 11. 
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iopuU that implied a present acceptance, and 
created a valid contract founded upon it. 

Such was the state of the Canon Law, the' 
known basis of the m^trittionial law of Europe. 
At the Reformationv this country disclaimed; 
amongst other opinions of th6 Romish church, the 
doctrine of a sacrament in marris^^/ though still 
retaining the idea of iU being of divine institution* 
in it» general origin; and on that account, as 
well as of the religious forms that were pre- 
scribed for its regular celebration, an holy estate, 
holy matrimony y but it likewise' retained those 
rules of the Canon 'Law which had their foufida-* 
tion not in the sacrament, or in &ny religious view 
of the subject, but in the natural and civil con- 
tract of m^rriage^ The Efcclesiastical Courts, 
therefore, which had the cognizance of matrimo- 
nial causes, enforced these rules, and amongst 
others, that rule which held an irregular marri- 
age, constituted per verba de prcBSenti^ not followed 
hjf any consummation shewn^ valid to the full ex- 
tent of voiding a subsequent regular marriagfe' 
contracted vdth another person ^ A ^statute 
passed in the reign of Henry VI IL proves the 
fact by reciting, that " Many persons after long 
*^ continuance in matrimony, without any allegi^ 
** tion of either of the parties, or any other at 
*' their marriage^ why the same matrilhony should' 

• Brower, 1.22. 12. . 
p 32 Hen, VIILxap. 38. sec, S.. / 
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** not be good, just, and lawful, and after the 
/' same ufatrimony solemnized, and consummate 
" bjf can^al /cnowledgey h^\e by an unjust law of 
" the Bishop of Ilorae, upon pretence of a former 
*^ contract rn^de^ and not fbnsuvumate by carnal 
•* copulation, been divorced and separate," and 
then eniic^ ^' that marriages solemnized in the 
" ^uce of the church, anjd cOn^pojUD^ate with bodily 
*^ knowledge shall be deemed good^ nptwith- 
^' standipg any pre-contract of matrimony, not 
^* conmmmate with bodily knowledge, which either 
" or both the parties §h^ll have njade.'* J&Ut this 
statute was afterwards l^epedJed, as having pro- 
duqed horriple mischiefs, which are enupaeratefl 
in very declamatory language in the preamble pf 
the statute 2. Edw. VI, and Swjubum* speaking the 
prevailing ppinipn pf his tim^j applauds the rje- 
peal as wprtbil^ and in good reason enacted. Thfi 
same doctrine is recognized by the temporal 
, Counts as the existing rule of the matrimonial 
law of .l;hi9 coun,try, in Bunting's case, 4 Coke 29.— 
"John J^Wftting, father of the plaintiff, andAp;nes 
** Adexi^hall, cpntrjicted marriage per verba de 
*^j^€e$€nfi, and a^fterwards, on the 10th of Dec^ 
" 1455, the ;Sjaid Agnes took to husband Thomas 
" Twede ; ^nd afterwards on the 9th pf July, 
" punting libelled against her in the Court of 
" Aiidiepae^ et f^cr^t. fuit quod pradict. Agnes 
" subiret matrimonium cum pr/jefato. Bunting, et 
*^ insuper pronundatum fvit dictum matrimonium 
*'fore nullum.'^ "iThough the common law cer- 

C i 



Digitized by 



Google 



tainly liad scruples in applying the civil** rights of 
dower, and community of goods, and legitimacy 
in the cases of these looser species of marriage. 
In the later case of Collins and Jesson, 3 Anne, 
it was said by Holt, Chief Justice, and agreed to 
by the whole Bench, that " if a contract be per 
" verba de prcesenti^ it amounts to an actual m^rri- 
" age, which the very parties themselves cannot 
' " dissolve by release or other mutual agreement, 
" for it is as much a marriage in the sight of God, 
" as if it had been in facie ecclesice'^ "But a con- 
" tv^ci per verba defuturo^ which do not intimate 
" an actual marriage, but refer to a future act, is 
« releaseable," 2 Salk. 437. Mod. 155. In Wig- 
more's ca^ie, 2 Salk. 438, the same judge said 
" a contract jt>^rt;er&a de prcesenti is a marriage ; 
" so is a contract de futuro ; if the contract be 
" executed, and he take her, 'tis a marriage, and, 
" they cannot punish for foniication." In the 
Ecclesiastical Court the stream ran uniformly in 
that course. One of the most remarkable is that 
furnished by the diligence of Dr. Swabey, on 
account of its striking resemblance to the present 
case: I mean the case of Lord Fitzmaurice, son 
of the Earl of Kerry, Coram Deleg* in 1732. 
There were in that case, as m the present, three 
engagements in writing : The first was dated June 
23, 1724, and contained these words, "We swear 

^Swinburn, Sect. 1. § 2. and Sect. If. § 29.— Tract, de Repub. 
Ang.P- 103.— Perkins. Tit Feoffknents, FoL 40. P. 38. £d« 3. 12.— 
lRoll.Abridg. 341. and357.-"Moor l60. 
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" we will marry one another." The second, 
dated July U, 172J, was to this effect: " I take 
" you for my wife, and swear never to marry 
" any other woman." This last contract was ire- 
peated in )^ecember of the same year. It was 
argued there, as here, that the iteration of the de- 
claration proved that the parties did not depend 
upon their first declaration, and was in effect a 
disclaimer of it. But the Court, composed of a 
full Commission, paid no regard to the objection, 
and found for the liiarriage, and an application 
for a commission of review, founded upon new 
matter alledged, was refused by the Chancellor. 
Things continued upon this footing till the Mar- 
riage Act, 26 G. 2. C. 33. described by Mr. Jus- 
tice Blackstone^, " an innovation on our laws - 
" and constitution," swept away the whole sub- 
ject of irregular marriages, together with all the 
learning belonging to it, by establishing the ne- 
cessity of resorting to a public and regular form, 
without which the relation of husband and wife 
could not be contracted. 

It is not for me to attempt to trace the descent 
of the matrimonial law of Scotland since the 
time of the Reformation. The thing is in itself 
highly probable, and we have the authority of 
Craig ' for asserting that the Qanon Law is its banis 
there, as it is every where else in £urope, " totam 
" Aanc questionem pendere a Jure pantificio^ 
though it is likely enough that in Craig's timc^ 

» Book, 1. Chap. 15. § 3. • Craig, Ub. 2. dieg. 18. 1. 17- 

c2 
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ivlio wrote not long after the Reformation, ihe 
consistorial hw might he very unsettledj as Mr. 
Cay in his dejposftion dearcribes it to have been- 
It is, however, admitted by that learned Gentle- 
man, that it settled upon its fornier foundations, 
for he expressly says, that the Canon Law in 
these matters is a part of the law of the land; that 
the Courts and lawyers reverence the dectetahy 
a7id other hooks of the more ancient Canon JLdw ; 
and I observe that in the depositions of most 
of the learned witnesses, ind indeed in all the 
factums that I haye seen upon these subjects, 
they are referred to as authorities. Several re-^ 
gulatioBs, both ecclesiastical and civil, canons 
and statutes, have prescribed modes of celebrat- 
ing marria'ge. Mr^ Cathcart, in particular, re- 
fers to them in his deposition. Some of these ap-^ 
pear to have been made in times of great ferment, 
during the conflict bet w een the Episcopal aindPres- 
byterian parties, and are therefore, 1 presuniie, of 
transitory aiid questionable authority^ Mr. Cath- 
cart infers that thewhole of the Scotch statutes hold 
solemnization by a clergyman, or, as he ex- 
presses it, sohae one assuming the functions of ti 
clergyman, as necessary. It rather appears diffi- 
cult to understand this consistently 'with the 
fact, that elher marriages have always heexk held 
legal and valid. What the form of soleninizar 
tion by a clergyman is, I have not been accu- 
rately informed; prescribed ritual forms aiTQ 
not,. I believe, admitted by the church of Scot* 
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Jaiid for any office whatever. Whether the 
clergyman mavely receives the declaration as 
a MdtnesQ, ' or pronoun ce3 the parties, by virtue 
of his spiritual authority, to be man ^nd ^ife, 
93 in our ibrm, does not distinctly appear. J 
observe that Mr. Gillies says in his deposi-^ 
tiop, ^' that to make marriage valid, it is not 
" necessary that it should be celebrated in 
^^ facie ecclesite, but rebus integris it can only 
^* be constituted by a consent adhibited in the 
" presence of a clergyman, or in some mode equi" 
^^ vcdent to an actual celebration^^ So Lord 3rax- 
jleld \fx a loose note, which is introduced, is 
/Q^^de to say, *• Private consent is not the con? 
'* sqnt the Jaw looks to; it must be before a 
** jprie^t, or something equivalent.*' J^ow what 
are these equivjaients ? and how to be provided? 
j^re^.they to b|B carved out by the private fancy 
and judgment qf 4;he indiyidujals? Jf so, though 
equivalent, they can hardly be deemed the re- 
gular forpois, and yet appear to stand on 9. 
/pqtjpg of equal authority. I observe, likewise, 
that a marriage before a magistrate is s^Uuded to 
IP somfB pass,2^es, as nearly equal to that before 
a minister, (hough certainly not a marriage in 
^acie ecclesipe^ in any proper sense of that expresr 
31011. jSir Ilay Campbell states, in an opinioq 
jof his given to the English Chancery'' in a case 
furnished to me by Dr. Stoddart, " that mar^ 

« Wb.,Beg« A. 1780. F. 55%^ 
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" riages irregularly perfonned without the inter* 
" mention of a clergyman are censurable, and for- 
" merly the parties were liable to be fined or 
" rebuked in the face of the church, but this for 
" a long time has not been practised'* The regu- 
lations, therefore, whatever they may be, are not 
penally enforced; and it does not appear that 
they are enforced by any sense of reputation or 
of obligation imposed by general practice. The 
advocates who describe the modes of marriage 
by the terms regular and irregular y seem, as far 
as I can collect, to attribute no very distinctive 
preference to the one over the other; at any rate 
the distinction between them is not very strongly 
marked in the existing usage of that country. 
Many of the marriages which take place between 
persons in higher classes of society are contracted 
in such irregular forms, if so to be denominated. 
They appear to create no scandal; to give no 
offence. The parties are not reprobated by 
public opinion, nor is legal censure actually 
applied. But taking it, that the distinction be- 
tween the regular and irregular marriages was 
much stronger than I am enabled by the pre- 
sent evidence to suppose, the question still 
remains to be examined, how far actual con- 
summation is required by the law of Scodarid 
in marriages which are so to be deemed irre- 
gular^ 

The libel is drawn in a form not calculated to 
extract simply and directly iai distinct statement 



Digitized by 



Google 



23 

of what the law of Scotland may be upon this 
point; for it collects together all the points of 
which the party conceives - she can avail her- 
selfy consummation included^ as matters of fact 
and matters of law, and then aileges, that by th^ 
law of Scotland this aggregate constitutes a 
jiiarriage ; without providing for a possible case 
in which she might establish some of these mat* 
ters and fail in establis^hing others, e.g. if she 
failed in proof of a copula^ but succeeded in 
establishing a.solemn compact. If the law had 
been more distinctly understood here at the com* 
mencement of this suit, the libel would probably 
have been drawn with more accommodation to 
the possible state of facts that might ultimately 
call for the proper specific rule of law. The ad- 
vocates of Scotland have to a great degree sup- . 
plied the want of that distinctness in the libel, by 
bringing forward the distinctions in their answers, 
and applying what they conceive to be the law 
applicable to the possible case that may result 
from the evidence; most of them have stated 
what they conceive to be the law, first in the 
case of a promise defuturo; secondly, of a pro- 
mise cum copula; thirdly, of a solemn declaration 
or acknowledgment of marriage; and fourthly, of 
such, a declaration accompe^nied by a copvla. Jt 
may be copvenient to consider, first, whether the 
present case is a case of promise, or of present 
declaration and acknowledgment. It will be cop- 
venient to do so in two respects : The first con- 
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venience attending it is, that the feet itself i^ 
determinable enough upon the face of written ext 
isting instruments. It is not to be gathered from 
the loose recollections of loose verbal declara- 
tions, not guarded either in the expressions of 
tbose who made them, or ih the memory of those 
who attest them. The second convenience re- 
sulting from this is, that a large portion of th^ 
enquiry into the other points of the case may, in 
'^ great degree, be rendered superfluous; fpr if 
these papers contain mere promises, then have I 
to consider only the law of promise^ as referable 
to cases accompanied or unaccompanied hy a 
copuluy leaving out entirely the law that respects 
acknowledgment and declaratibn. pn the other 
hieind, if they are to be considered as acknow- 
ledgments, theiithe law of promises may be dis- 
missed, except perhaps sometimes to be intro- 
duced incidentally for purposes Of occasional 
illustration. 

Whether they are to be consider<ed as promises 
or declarations must be determined upon the 
contents of the instruments themselves, on such 
a view as the plain meaning of the words imports, 
and upon the informatioA of their techrticarmean- 
ing as communicated by the Scotch lawyers; for 
It is possible that they may be subject to a tech- 
nical cohstrQction different from their obvious 
meaning. This is the case in the marriage settle- 
tiients of Scotland. The words of the stipulatio 
spdnsalitia are present declaratory words ; the, 
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parties fiomtualty accept each other^ but the ea^ 
gsgements they enter into are always teohnicaliy 
considered to be mere protnisesrfe^^iir©. Those 
who are conyersant in the books of the Canoii 
Law will recolktt the extremely nice distinctions 
?vrhich that law and its commentators have mad.e 
l>etween expressions of a very similar import in 
their obvious meaning, as constituting coptract^ 
lfe pf\B€entiy ^r only promises dejuturo. 

The first paper is without date^ and is merely 

ja promise. Mr. Dalrymple promises to m^rry 

Miss ^Gordon as somi a$, it is in Ms power ^ an4 

she promises the same ; it is subscribed by both 

their names — is endorsed " A sacreed promise," 

wi^ is left in her possession. It is pleaded to be 

the first that was executed by them, and it is 

li^bjy reasonable to presume that it was so, ^v 

po person, I think^ would be content to accept 

sudb' a paper as this, after having received the 

papers which follow, marked 2, and 10. The 

^apidr marked No. 2, is d|atted on the 28th of 

Maij-, 1804, and contains these words, "I hereby 

" deciare Johanna' Gordon is my lawful wife ; an4 

?* 1' hereby acknowledge John William -Henry 'Dal- 

" rymple^s my lawful husband." I see no great 

difierence between the expressiop declare and ae^ 

knowledge; the words properly enough ^belong to 

*the parties by whom they are respectively used, 

and are perhaps not improperly ad^tpted to the 

decorums of such a transaction between the 

^exes. No. 10, is a reiterated declaration oi;i the 
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part of Mr. Dalrymple, accompanied with a pro- 
mise " that he will acknowledge Miss.Gordon as 
"his lawful wife the moment he has it in his 
** power." She makies no repeated declaration, 
but promises thai " nothing but the greatest ne- 
^* cesiifity, (necessity which ■ situation 

" alone can justify,) shall ever force her to d^- 
" clare'this marriage." It is signed by him, and 
by her, describing herself J. Gordon, now J. Dal- 
rympUy and it is dated July 11, 1804. Both the. 
papers ' are inclosed in an envelope, on which is 
inscribed " Sacreed promises and engagements ;" 
There are promises and engagements that would 
satisfy these terms, independent of the words 
which conts^in the declaration of the marriage. 
At the same time it is to be observed, that the 
words " promises and engagements'' are not im- 
properly applied to the marriage vow itself, which 
, is prospective in its duties, which engages for the 
, performance of future offices between the parties 
till death' shall part them, and to which, in the 
words of our liturgy, it plights their troths or in 
more modern language, pledges their good faith 
for that future performance. I feel some hesita- 
tion in acceding to the remark that the papet 
marked No. 2, is at s^U weakened or thrown loose 
. by the mere engagement of secrecy, which seenis 
^ to be the principal, if not the sole object of the 
latter paper, though Mr. Dalrymple has thrown 
in a renewed declaration of his marriage ; th^t 
reiterated declaration, though accompanied wi^h 
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ja promise of secrecy, cannot, upon any view of 
the case, be considered as a disclaimer of the 
former. An engagement of secrecy is perfectly 
consistent with the mo^t vlalid, and even vrith the 
most regular marriages. It frequently exists even 
in them from prudential reasons ; from the same 
motives it almost always does in private or clan- 
destine marriages. It is only an evidence against 
the existence of a marriage, when no such pru- 
dential reasons can be assigned for it, and where 
every thing arising from the very nature of mar- 
riage calls for its publication. 

Such is the nature of these exhibits ; first,, a 
promise; secondly, that promise merged in the 
direct acknowledgment of the accomplished fact; 
thirdly, a renewed admission of the fact on his 
side, with a mutual engagement for secrecy, till 
the proper time for disclosure should arrive. 

In these papers, as set upby Miss Gordon, resideif 
the constitution^ as some of the gentlemen who have 
*been examined call it, or as others of them term 
it, the evidences of the marriage ; for it is matter 
of dispute between these learned persons, whe-» 
ther such papers, when free from all possible im- 
peachment, are constituents^ or merely evidences 
or marriage. It appears to be a distinction not 
* very material in its effects ; because if it is to be 
considered that such papers so qualified are only 
to be treated as evidences, yet if free from all pos- 
sible impeachments on the grounds on which the 
law allows them as evidences to be impeached, 
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they make full feitt of the marriage, they sustain 
It^se^ectually, ad if, according ^o othar ideas, they 
directly constituted it; they have thpn become 
pn^umptiaties juris ei ale jure, which establish the 
s^jQe conclusion, although in anothier way. 

But these papers must be takeQ in conjunction 

with the letters which may controul or confirm 

them. — ^What is the effect of the letters? Jn 

ahnost all of thiem Mr. Dalrymple addres^s Miss 

Qprdcma^ his wife, and describei^ himself as her 

jbusbfu^d. In the first letter he insists upon it, 

that she shall draw upon him for aiiy money she 

may stand in aeed of, " for it is her right,'- and 

^* in accepting of it she will prove her acknowr 

** ledgment of it." ff^r sister he calls his sister. 

This letter appears by ^he post-mark to haije 

been written before $Jo. 2, and therefore has 

been siaid to be entirely premature, arjd to give 

an intei;pretation <to .subsequent expressions of 

,the like kind. — But, non ^constf^t, that it might 

.jkot be written long after the undated promise by 

which the parties entered into a solemn epgage-r 

cinept to marry. Yerbal flecl^ralions similar iq. 

their ii^iports to the contents of J^o, 2 might 

have passed^ for.it C?in hardly be conceived that 

such a vpa^ppr could have passed v^ithout m^ny 

jprejiminary verbjsil decIaratiQns:to the sapae eflfect^ 

.People do not write in that manner, till after 

they> have talked' together, in the same style. — ^Tl^e 

.post-mark. Qn the letter, I^q. 4, is JVIay the 30th, 

^d. this letter refeJ^s |p wtjat ^p^^fid on the night: 
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Stfiter the paper. No. 2, bews date ; in it> iie nUy^i 
'* You are my wifb, to retract is impossible and 
*' ever shall be ; I have proved my li^al right td 
** protect you, which I have most fully establish*^ 
^'ed; nothing in this world shall break those 
" ties," The letter, No, 5, has these expres- 
sions : " Remember you are mine, that God Al- 
" mighty nUiy preserve my wife i$ the prayer of 
** her husband." No. 6, " It grieves me to suffer 
" you five minutes from ywir husband ; nothing 
^ can change my s^itimfents, independent even 
^^ of those sacred ties which unite us. — Ncrtbitag 
" ever can or should (if 'twere possible) smnui 
" them.— Put that confidence in mfe which your 
^^ duty requires*-*-That God may efver preserve 
" my wife, and inspire her li^ith the purest love 
^^ for her husband, is the first wish of her adoring 

" ." No. 8, " J have received letters from 

*^ town which say that Lord Stair has heard of 
** our marriage." No. 12, " Whatever money 
" you may want draw^ on me for without jScniple.'" 
No. 13, dated May 29, 1805, " Situated as you 
'^ are, nothing could strengthen ^e ties which 
** unite us, th^efore wish it not to be mentioned 
" that you are my wife till it can be done without 
^' injury to oursdves. I insist upon a paper ac* 
" kndwledging yourself as my wife," No. 14, 
dated June 10, 1805, '* Forward to me the paper 
** I requested in my lasti and acknowledge your- 
** 6df my wife-*<h!at as ifre are not immortal I 
*' UMy leate you in truflit of a friend the mB6Al 
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*• remaitis of what once wag a tolerable fortune 5 
" you can't refuse on any iegal grounds; dp my 
♦* dearest wife forward it." In No. 15, dated 
June 28, 1805, he says, ** I would not give up 
" the title of your sister's brother for^any consi- 
" deration. Oon't deny yourself what you re-'^ 
^* quire, as I should not wish my wife to appear 
" in any thing, not consistent with her rank ; I 
** will arrange before my departure money-matters, 
" so' as to give you every opportunity of gratify- 
" ing your taste, or any other fancy." In the 
letter marked 14, he asks her permission to ^o 
abroad on account of the distress of his alffairs. 
" Will you allow me to endeavour by a short 
" absence to rectify these things ? In asking 
" your consent, I humbly conjure you, dearest 
"love, to pardon me. — I solemnly assure you 
" I will not be absent from you very long." — 
In another part of this . letter he points out the 
period of four months as the probable duration 
of his absence. , 

Now it is impossible to say that the exhibits. 
No* 2 and 10, are at all weakened by the strong 
conjugal expressions contained in these letters. — 
Taken together, they in their plain and obvious 
meaning import a recognition of an existing mar- 
riage. What is their technical meaning? That 
information we must obtaiii from the learned per- 
sons who have been examined. — Mr. Erskine^ 
Mr. Hamilton, Mr. Cragie, Mr. Hume, and Mr- 
Ramsay, are all rlearly of opinion that they are 
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" present declarations'" — Mr. Cay is equally clear 
that they •' are contracts iie p^iesentir—^iv Hay 
Campbeirdescribes them as " very explicit mutual 
" declarations o/ marriage between the parties." — 
Mr. Clerk says that No. 2, is evidence of a very 
high nature to prove that " a marriage had beeii 
" contracted by the parties ; it is a full and explicit 
** declaration of a contract de prcesentir " No. 
" 10," he says, " imports little moie than No, 2; 
" it is important evidence to the same effect'^ Mr. 
Cathcart and I\f r. Gillies who hold a copula in 
all cases necessary, do not distinctly say under 
-which class of cases the present falls. 

Upon this view 1 think myself entitled to lay 
aside, at least for the present, the rules of law 
that apply to promises. '^Fhe main enquiry will 
thus- be limited to two questions, whether by the 
law of Scotland a present declaration constitutes 
or evidences a marriage without a copula; and 
secondly, whether, if it does not, the present 
evidence supplies sufficient proof Chat such a re- 
quisite has been complied with. 

The determination of the first question must 
be taken from the authorities of that country, 
deciding for myself and for the parties entrusted 
to my care, as well as I can upon their prepon- 
derance where they disagree, and feeling that 
hesitation of judgment which ought to accom- 
pany any c^inion of mine upon points which di- 
vide the opinions of persons so much better in- 
stracted in all the learning which applies to them. 
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^he ftufhorities to which I shall have Occasion^ 
to refer are of three classes; first, the opinion^ 
of learned profeswors giyen in the present oi' 
simitar cases { secondly, the opinions of eminent 
Writers as deiiverefd in books of great legal credit 
ftnd weight; and thirdly, the certified adjudidation 
of the tribunals of 8^codand upon these subjects. I 
need not say that the last class stands highest in 
jpoint of authority ^ where private opinions, whe^ 
ther in books or writing, if^cliue on one side, anid 
public decisions on the other, it will be the un- 
doubted duty of the Court which has to weigh 
them stare decisis. 

Before I «nter tipon this examination I will 
premise an observation, from which I deduce a 
rule that ought in some di^ree to c(mduct my 
judgment ; the observation I mean, . is this, that 
the Canon Law, as I b^re have described it to 
•be, is the basis €^ the marriafe law of Scotland^ 
as it is of the marriage law of all Europe. And 
whether that l»w remains entire, ^f has he&i 
varied, I take it to be a safe conclusion, that in 
all instances where it is not proved that the ^law 
-of Scoitland has resiled fix>m it, .the fair ipremim^ 
4ion is, that it continues ithe same. Sbewtli^ 
variation, and the Court must follow it; but if 
'Honeis shewn, then must the Court loan upontifafie 
doctrine of the ancient general law ; fori j^o0t 
find that Scotland set out upon aay iMiginal pl#|i 
of deserting the ancient matrimonial .law :^f 
Surope, and of forming an «iitire iiftir*js«^; 
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principles bitfaerio tinkaowD in fiiechridtmn morld. 
It becomes of importance therefore, to consider 
Whset is the ancient general law upon thU subject, 
^d «^n thii^ point it is not necessary for me to re- 
state, that by the ancient general law of Europe, 
a cotitract per verba de prcesenti^ or a promise 
per terba de futuro cum copuld, constituted a talid 
marriage witfaoot the intervention of a priest; till 
the time of the Council of Trent, the decirees of 
which Council were never received as of autho- 
rity in Scotland. 

It appears from the casle of Younger, cited by 
Sir Thomas ^ Craig, that in his time the practice 
tiipon a contriact deprassenti was Ae same in Scot^ 
fond as \i continued to be in £)ngland till the' 
period of the Marriage Act, viz, to compel the 
ieXuciMii party to a public celebration as matter 
of order, % This was soon discontinued in Scot- 
bind, on account of the appar^oit incongruity of 
eompelling a man to m^rry against his will, but 
with a sol^inn profession of love and affection to 
tiie party who pommelled him* But though they 
disiparded the process of compulsion for some 
such reason as this which is stated by Mr. 
tiume, they might still consistently retain the 
principle, tha.t a present ponsent constituted a 
valid marriage, Whether it was retained, is the 
(question | have to examine, ^ssuAiing first (as I 
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have done) that if the contrary is not shewn^ it 
^ust so be presumed. 

.The evidence of opinions on this point, . taken 
in this and similar cases, and under similar 
authority, stands thus :— Mr. Erskine, Mr. Cragie, 
Mr. Hamilton, Mr. Hume, and Mr. Ramsay, who 
have been examined upon the question at pre- 
sent before the Court, are all clear and decided 
in their opinions, that a declaration per verba de 
prtesenti without a copula does by the law of Scot* 
land constitute a valid marriage. I will not enter 
into an examination of their authorities where 
they agree — Oportet discentem credere^ though, 
where authorities differ, it is a rule which cannot 
be unitersally applied. Still less shall I presume 
to discuss their reasonings, except in a few in* 
stances, where, however desirous to follow, I 
find a real inability to accompany them to their 
conclusions. To the authorities above stated, 1 
must add the opinions of the learned persona 
examined upon the case oiBeanvish and Beamish; 
a case which came before this Court upon a similar 
question of a Scotch marric^e of an Englishman 
with a Scotch woman in the year 1788, and in 
which the Court of Arches to which it was ap^ 
pealed, upon the informations of Law obtained 
from the learned advocates of Scotland, pror 
noupced for the validity of the marriage. Mr, 
John Millar, Professor of law at Glasgow, there 
said, " that by the law of Scotland the ceremony 
<< of being manied by a clergyman was not uecese 
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** sary to <:onstitute a valid marriage. The deli- 
** berate consen£ of parties entering into an ajjree- 
*' ment to take one another for husband and wife 
^ was sufficient to constitute a legal marriage, as 
'* valid in every respect as that which is cele- 
" brated in the presence of a clergyman. — Coii- 
** sent must be expressed or understood to be 
*^ given per verba de pr^setUi; for consent de 
*^futurOy that is, a promise of marriage, jdoes not 
" constitute actual marriage. By the Scotch law, 
^' the deliberate consent of parties constitutes 
^' marri^e." — Mr. John Orr, in his deposition 
said ^^By the laws of Scotland, a solemn ac- 
*^ knowiedgment of a marriage having happened 
** between the parties, whether verbally, or in 
** writing, is sufficient to constitute a noiarriage, 
*• whether expressed in verbis de prasenti^ or in 
'^ an acknowledgment that the marriage took 
^^ place at a former period. A promise followed 
*• by a copula would constitute a valid marriage; 
^' and a written instrument containing not a con« 
** sent de prtesenti^ but only stating that the par* 
*^ ties were married at a certain time, or even a 
" solemn verbal acknowledgment to this effect, 
'' although no actual marriage had taken place, 
^* is sufficient to constitute a marriage by the law 
** of jScotland."— Mr. Hume said, "Marriage is 
" constituted by consent of parties to take or 
'> stand to each other in the relation of husband 
** and wife. — The mode or form of consent is not 
^ material, but it must be de prasentU'' Mr. 

d2 
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Erskine and Mr. Robertson agreed in saying, 
^ that a deliberate acknowledgment of the parties 
*i that they were married, though not containing 
** a contract per verba de preesenti^ is sufficient 
^' evidence of a marriage, without the necessity of 
^' proving the actual celebriation." Mr. Clerk, Mr. 
Gillies, and Mr, Cathcart, who are examined in the 
present ease on tbe part of Mr. Dalrymple, are 
equally clear in their opinions on the other side of 
the question. Mr. Cay inclines to think ^coj»w?aner 
fcessary, ** although w ell awq,re that a different opi? 
" nion prevails among lawyers ©n this point/' Sir 
Ilay Campbell's opinion upon thiis important poirit, 
which the Court was particularly ejiger to learii, is 
through some inaccuracy of the examiner trails- 
jhitted in such a manner as to leave it ratbef a 
matter of question which of the two opinions he 
favours ; for in the former part of the deposition 
he is made to say, that ^^ by the general principles 
^^ of the law of Scotland, marriage is perfect edhy the 
•f mutual consent pf parties accepting each other 
^^ as husband and wif(B." In words so express and 
unqualified, pointing to nothing beyond the mu- 
|;ual acceptance of the parties, as perfecting a 
Dfiarriage without reference to any future act as 
necessary to bje done, I thought I had received a 
judgment of high authority in favour of the ari- 
pient rule, that consent without a eoncubiius con- 
stitutes a marriage : but in a latter part of the de- 
jmsition, he lays it down, that this aoknowledg- 
j?ient per verba de ptdsenti fiiust be att^tided' Witlj 
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^rsonal intercourse^ prior or siubjtequetit ; if sO^ 
it thro\v6 at doubt upon the precise meaning of 
the former position , which had declared a mar-* 
riage perfected by mere mutual acceptance^ 
" Without «uch intercourse/' Sir Hay Campbell 
«ays, " they would resolte intp mere sHjndatio 
^^ sponsalitiaj where the words are deptiesentiy but ' 
" the efibct future.'^ — And here I have to lam^it 
the difficulty I find in following so highly respec-^ 
table a giiide to the conclusion, on account of a 
distinction that strongly impresses itself upon my 
apprehension. In the $iipuiatio sponsdlitia the 
words de praseuti are qualified by the future 
words that follow, and which imply something 
iuore is to be done-^-a public marriage to take 
plai;e ; but in the pase supposed of a clear pre- 
set declaration, no such qualifying expressions 
occurr--aathing pointing to future acts as Ifxe ful-» 
fihnent of a present engagement. I find the 
greater diifficulty in ascertaining the decided 
pjt^gm&ni of this very eminent person^, from con^ 
sidering an opinion of his given into the "^ £ng- 
lisli Ci>urt of Chancery, upon a requisition from 
Ibat Court, and on which that Court acted in tibe 
case oi the Scotch marriage. In that case, the 
case of the marriage of Themas Thomasson, and 
Catharine Giiarson^ the opinion dated August 18th^ 
1701, and ramamii^ of record in Chancery^ 
states a preset contract ta be sufficient to vali' 

« 1^. iUg. A. I7d0, F. #52. 
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date a marriage, without any tn^ention of B,dopula^ 
antecedent, or subsequent; the known accuracy 
of his judgment would never have allowed him to 
omit this, if it had been considered by him at 
that time a necessary ingredient in the validity. — 
1 might, perhaps, without much impropriety, be 
permitted to add another legal opinion of equal 
authority — the opinion of a person, whose death 
is justly lamented as one of the greatest misfor* 
tunes that have recently visited that country.— I 
need not mention the name of the Lord President 
Blair, upon whose deliberate advice and judg* 
ment this present suit has been asserted in ai^u- 
ment, and without contradiction, to have been 
Through! into this Court. 

Upon this state of opinions, what is the duty 
' of the Court? How am [ to decide between con- 
flicting authorities ? For to decide I am bound.—* 
JFar removed from me be the presumption of 
weighing their comparative credit; it is not for 
me to construct a scale of personal weight amongst 
living authorities, with most of whom I am ac- 
quainted no otherwise than by the degree of 
eminence which situation, and office, and public 
practice, and reputation, may have conferred upon 
them. — In such a case I am under the necessity^ 
of quitting the proper legal rule of estimating^ 
pondere^ non numero; I am compelled to attend a 
little to the numerical ipajority (though 1 admit 
this to be a sort of rtcsticum judicium)^ and find* 
ing that much the greater number of learned per- 
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Bons recognize a rule consonant to that which in 
ancient times governed the subject univeMally, I 
think I am not qualified to say, that as for as 
the weight of opinion goes, it is proved that the 
law of Scotland has innovated upon the ancient 
general rule of the marriage law of Europe. It 
appears to me, -that the common mode of expres- 
sion used in Scotland, which is constantly recur- 
ring, is no insignificant proof of the contrary doc- 
trine. It is always expressed — Plromise cum 
capuldy the copula is in the ordinary phrase, a con- 
stant adjunct to the promise, — never to the con- 
tract de prasenity strongly marking the known 
distinction between the two cases, that the latter 
by itself worked its own eflect, and that the other 
would be of no avail, unless accompanied vnth 
its constant and express associate. 

I come now to the text authorities of the Scotch 
writers : — the first to whom I shall refer is* Craig. 
It does not appear to me, that he is of great 
authority either one way or the other: he admits^ 
generally that the question of marriage is not 
hufus instituti propria^ sedjudicis ecclesiasticty and 
the case of Younger, which he cites from the 
Court of the Commissaries, is a case not of a de- 
claration de prcesentiy but of a promise cum co^ 
puld; unless, therefore, it is previously established, 
that a promise cum copuld converts itself in all 
respects, and in all its bearings, into a contract 



> Cragfi JQs feadale, lib. 2. dieg. 18. 1. 17, & 19* 
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de profsenti withaitl a eopuhf (which certainly it 
does in the Canon Law^ and is so recognized in 
the majority of Jhe opinionfif upon the law of Scot* 
land), it is no direct authority ; and the concin" 
sion is still more weakened^ by observing, that in 
that case a judicial sentence of the Commissaries 
had been actually obtained^ and that the point 
determined by the common law was a mere ques« 
iion of succession upon legitimation, which may 
depend upon many considerations extrinsic to the 
oi%inal validity of the m^rn^ge. 

A more pertinent authority, and of higher eon$i-f 
deration^ h Lord Stair, an ancestor, I presume, of 
one of the present parties — a person whose learned 
labours have at ^11 times engaged the reverence 
of Scotch jurisprudence* He treats of tiiisverjr 
question, statiqg ijt §ts a qm^tipn^ and d^tenniues 
it thus : ^ " Jt is not every consent to the maraied 
' ' stat^that ipake^malrimQuy^but oxyv^patdepi^Q^ 
^ seriti^ not a promise de futuro ^natrimmioJ* 
The marriage consists not in ^' the promise bnt 
*^ in the present consent, whereby they accept 
" each other as husband apd wife, whether by 
** words expressly, or tacitly by marital co^abi* 
'* tation, or aclcnowledgement, or by natural 
*^ commixtioja where there hath be.en a promise 
"preceding, for therein is presumed a conjugal 
•• cojpsentiEj^j^r^^^^l, bat the consent must spe- 
** cially relate to that conjunction of bodies as 

y Stair's ^i^titut. lib. 1. tit 4< spc, ^, 
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*< beiog th^ in the consenter's capacity^ ttther^ 
•f wise it is void." I shall decline entering into 
the distinctions and refinements which have at<- 
tem{rted to convert the obviously plain meaning 
of this passage into one of a very diiferent imports 
It does appear to me to establish the opinion of 
thi$ very learned person to be^ that without a 
commixtion of bodies immediately following, 
(though in all cases to be looked to as possible^ 
and at some time or other to take place,) a pre** 
sent valid marriage is constituted by a contract 
deprasefUi. v 

Sir George Mackinsie, * Lord Advocate under 
' Ring Charles and James the Second, whose au« 
thority carries vnth it a fair proportion of weight, 
says ** Consent de prasenti is that in which mar- 
** riage doth consist. Consent de future is a pro- 
" mise ; this is not marriage^ for either party may 
*^ resile rebus integrisf manifestly intimating that 
this could not be done under the consent de 
pr^Esenlis 

Another authority of more modern date, but 
intitled to the greatest respect, is Mr. £rskine, a 
writer of institutional law^ by him it is expressly 
laid down* thaf marriage consists in the present 
*^ consent, whether that be by words expressly, 
*f or tacitly, by marital cohabitation, or by ac- 
'^ knowledgment. - Alarriage may without doubt 

s Maickinsie lostitut. book 1. tit. 6. sec. 3. 
* B. 1. tit. & sec. 5. 
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" he perfected hy the consCTit of parties declared 
" by writing, provided the writing be so con- 
** ceived as to import a present consent/' Nothing 
upon the direct meaning of these words can be 
more clear, than that he held bodily conjunc- 
tion not necessary in a present contract. The 
very note of the anonymous editor, to whom, as 
an anonymous editor, no authority can be allowed, 
whatever may be the weight that really belongs to 
it, admits this; for he says, " From the later deci- 
" sions of the Court, there is reason to doubt, if it 
" can now be held as law, that the private declara- 
" tions of parties, even in writing, are per se 
** equivalent to actual celebration of marriage ;" 
admitting, by that mode of expression, that such 
was the doctrine of the text and of the times 
when it was <;omposed. Mr. Clerk says, " he 
** considers the doctrine to he incorrect^' thereby 
likewise admitting it to be the doctrine contained 
in these words. 

I am not enabled to say how far Mr. Hutche- 
son's book can be considered as a work of autho- 
rity. It, however, carries with it most respectable 
credentials, if it be true what has been asserted 
in the argument, that it has been sanctioned by 
the approbation of several of the Judges of 
Scotland, and particularly of Sir Hay Campbell, 
who refers to it in his deposition as a book 
of credit, and under whose patronage it is pub- 
lished, and to whose perusal it is said to have 
been submitted previously to its publication. Hin 
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statanent of the law of Scotland is full and 6x« 
plicit in favour of the doctrine, that priTate mu* 
tual declarations require no bodily consummation 
to constitute a marriage. He says that the an* 
cient^ principle to this effect has been happily 
retained in the law of Scotland, speaking with 
similar feelings of attachment to it, which are ob- 
servable in our Swinbum, when he talks of the 
Repealing Statute of Edward VI. as being wor^ 
thUy and far good reasons enacted j though a regard 
to domestic security has induced us to extinguish 
it entirely in this part of the island by the legis* 
lative provisions of later times. Mr. Hutcheson 
mentions it as a fact, that in the case of M^ Adam 
against Walker, none of the Judges^ who dissented 
from the judgment^ disputed that doctrine of the 
law. His testimony to such a fact is equivalent 
to that of any person of unimpeached credit- 
even to that of Lord Stair or Mr. Erskine; he 
has asserted it in the face of his profession and 
the public, and at the ..hazard of being contra^ 
dieted, if he has stated it untruly, by the united 
voice of the whole bench and bar of his country. 
In support of the opposite opinion, no ancient 
writer of authority has been cited. The only 
writer named, is of very modem date. Lord 
Kaimes, a man of an ingenious and inquisitive 
turn of mjnd, and of elegant attainments^ but 
whose disposition, as he admits, did not lead him 
to err on the side of excessive deference to autho- 
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nty mA ^taUishmeni Thd very title of his 
book is .sufficient to excite caution \ elucidations 
respeetifig tlie law c^ Scotland may seem to itnply 
rather proposed improvements than expositions 
of the existing litw. He says in his preface, that 
^* he brings into the work the sceptical spirit^ 
^^ wishing s^nd hoping to excite it in others, and 
^' confesses that he had perhaps indulged it too 
" much*'* But supposing that it is liable* to no 
objection of this kind^ the whole of his chapter 
I on these subjects^ so far as this question is 
concerned^ relates entirely to the effect of a pro-? 
mise de JiUwo cum copuld^ which has no applicat 
tion to the present case^ unless It is assumed^ that 
this amounts tp the same thing identically in law# 
to all intents and purposes, as a contract de price* 
9mti. I must add that his extreme inaccuracy^ 
in what he ventures to state with respect both to 
thje ancient Canon Law and to the inodern £ng« 
lish law, tends not a little to shake the credit of 
his representations of all law whatever. In this 
* chapter he asserts that by the present law at 
England, a mutual promise of marriage defutwo 
is a good foundation tp compel a refractory party 
to complete the mairiage, by process in the Spi* 
ritual Court. I mean no disrespect to the m^ 
mory of that ingenious person, when Is^y, that 
it is an extraordinary fact that it should hav^ 

> Page 33^ 
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been a secret to any Mah of legal education in 
any part of this island, that the law of Etiglanc) 
has been directly the reverse for more than half a 
(Century. 

' No other reference to any knowti writer of 
i^ihinenca is produced; it is easy, therefore, to 
/strike the balance upotii this class of iauthorities ; 
they are all in one scale, a very ponderous mass 
lon one side, and totally unresisted on the other, 

I come thirdly, to the last and highest class of 
authorities, that of cases decided in the Scotch 
fribnnals.-rM any of these have been alluded to in 
ihe learned expositions which have been quoted, 
bilt such of them (and they are not few in num- 
bei^) as apply to the cases of promises de futuro 
etmt copnld I dismiss for the present, observing 
only, that if a promise of this kind be equivalent 
to a contract de prtesenti nudis JifiihUSy the result 
of those cases appears to me" strongly to incline 
^o the conclusion deduced from the two former 
clasi^e^ t)f authority. 

With regard to decided cases, I must observe 
generally, that very few are to be found in ahy 
administration of law in any country upon ac- 
knowledged and settled rules. Such rules are 
not controverted by litigation, they are therefore 
not evidenced by direct decision : They are fpund. 
in the maxims and rules of books of textrlaw. 
It would be difficult, for instance, to find an 
ipngHsh c?ise in vvhicb it was direqtly d^cided^ 
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thai the h^ir takes the real, and the executor the 
personal estate ; yet though nothing can be more 
certain, it is only incidentally and obiter that such 
a matter can force itself upon any recorded ob- 
servation of a Court ; equally difficult would it 
be to find a litigated case in the Canon Law, esta- 
blishing the doctrine, that a contract per verba 
de prtesenti is a present marriage, though none is 
more deeply radicated in that law. 

The case of Cochrane versus Edimmston^heiore 
the Court of Session in the year 1804, was a case 
of contract de pr^esenti, and of this I shall taJke 
the account given by Mr. Clerk. The Court 
there held, " that a written acknowledgment de 
V prasenti was sufficient to constitute a marriage, 
f* The interlocutor of the Lord Ordinary, which 
** the Court adhered to, rests upon the consent 
" of .parties to constitute a marriage de pr^esenti 
" without referring to the copula.'' Mr. Clerk 
says, ^i he cannot suppose the Court overlooked 
" the very material circumstance of the copula^^ 
which did exist in that case, and which, he says 
" would have been sufficient with a bare promise 
** to bind the man to marriage."--! find great dit^ 
ficulty in acceding to this observation, particu- 
larly when it is stated that the Court adhered to 
Ae interlocutor, which expressed the directly 
contrary doctrine, and even if it had not so done, it 
appears to me to be an inaccuracy too staking to 
attribute, to that Court, that they should have der 
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dsured consent de pnesenti sufficient, \i^ithbat ex* 
press ipention of the copula^ if they had thought it 
a necessary ingredient in the validity of the mar* 
riage. What Mr. Clerk says of his disposition . 
to advise an appeal in particular cases, is not ne^ 
cessary to be noticed in the present considerationt 
which regards only actual decisions, and not pri* 
vate opinions, however respectable. He admits 
expressly, that on the evidence of the report, he 
thinks it at least highly probable, that some snch 
doctrine as that held by Mr. Erskine was laid 
down in tliat case by the Judges. 

The next ca^e which I shall mention is that of 
Taylor and Kello, which occurred in 1786* This 
was an action of declarator of marriage instituted 
by Patrick Taylor against Agnes Kello, and was 
grounded on a written acknowledgment in the 
following words: '* I hereby declare you, Patrick 
** Taylor, in Birkenshaw, my just and lawful 
^ husband, and remain your affectionate wife, 
''^ Agnes Kello." KelTo delivered this written de^ 
claration to Taylor, and received from him an<- 
other. mutatis mutandis in the same terms, which 
she afterwards destroyed. There was no suffi* 
cient evidence to support the can^ubitus^ but the 
Report states, that the Caurty in its decision, held 
this to be out of the question. The Commissaries 
*^ found the mutual obligatiops relevant to infer 
^^marriage between the parties, and found them 
*' married persons accordingly." This sentence 
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was affinned by the Court of Seesion, though 
that Court was much divided upon the occasion, 
some of the Judg€s considering the declaration. 
jfts merely intended to signify a willingnei^s to 
enter into ^ regular marriage ; but a majority of 
jthe Court thought, in conformity to the judgment 
of the Commissaries, that the marriage was suffix 
eiently established. Thi^ sentence wa« reversed 
by the House of I^ords^ but upon the express 
grounds thsit neither of the pqirties understood 
the lepers respectively signed by thena to pontain 
a final agreement to consider themselves sis joaaN 
ried persons ; on the contrary it was agreed ^at 
Ih^ writing was to bp delivered up whenever it 
was demanded : The whole subsequent qonduct 
lif the parties proving this sort of agreement. It 
appears then that this wa* not considered by thd 
House of Lords an irrevocable contract, such as 
|hat of marriage is in its own nature, from which 
the parties cannot resile even by joint consent, 
much less on the d^nand of one party only, 
This case, I think, goes strongly to affirm th^ 
doctrine, that an irrevocable cofitfact de priesenti 
does of itself constitute a legally valid marriage^ 
Mr. Cathcart admits in his deposition that, this 
sentence of the Commissaries, confirmed by the 
Court of Sessimi, would have been a decision iq 
fevoujr of the doctrine, that $i contract de pnit- 
send constitutes a marriage, if it ha^ not beem 
veverseci by the Uotise of I^rds. But ?m5 i^; w?(a 
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clearly reversed upon other grounds, the autho- 
rity of the two Courts stands entire in favour 
of the doctrine. Mr. Gillies thinks the reversal 
hostile to the doctrine, but he has qot favoured 
the Court i^itb the grounds on which he enter- 
tains this opinion. Mr. Clerk conteats himself 
with saying, that the doctrine is not recognized : 
Most assuredly it is not disclaimed ; on the con- 
trajfy, the presumption is, that if the contract had 
been considered irrevocabhj the House of Lords 
would have attributed to it a very different 
effect. 

In the case of lijglis against Robertson, which 
was decided in the bame year, the Commissaries 
sustained a marriage upon a contract de prte- 
senti^ and this sentence was affirmed by the Court 
of Sessiim upon appeal, and afterwards by the 
House of Lord s. The accounts vary with respect 
to the proof of coneubitus in this cas6, whic)i 
renders it doubtfql whether the decision was 
grounded, on the acknowledgment only, or re* 
ferredr likewise to the copula. If it had no ^uch 
reference, then it is a case directly in point; 
but if it had, it certainly cannot be insisted upon 
as authority upon the present question. 

The case of .Ritchie and Wallace, which was 
before the Court of Session in 1792, is not re- 
ported in any of the books, but is quoted by Mr, 
Hamilton, who w£is of counsel in the cause. It 
wsts the case of a wrUten declaration of an exi^t^ 
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ing marriage^ but accompanied with a promise that 
it should he celebrated in the church at some future 
and convenient time. This very circumstance of 
a provision for a future public celebration might 
of itself have raised the question, in the minds of 
some Judges, whether these acknoTvledgments 
could be considered as relating to a matrimonial 
contract already formed and perfected in the con-r 
tempiation of the parties themselves ; and th^ is 
sufficient to account for the diversity of the opi- 
nion of the Judges upon the case, without resortr 
ing to any supposed dilSTerence of opinion on the 
general principle of law now controverted. The 
woman vt^as pregnant by the man when she re^ 
reived this written declaration from him, but, as 
I understand the case, nothing rested in judg- 
ment upon this fact; for Mr. Pamilfon says, the 
yvoxnsiVk founded on tJie written acknowledgment as' 
2i declaration de prasenti constituting a marriage, 
which conclusion of law was controverted by the 
man ; but the Court, by a majority of six Judges 
to three, found the acknowledgment libelled^ rele- 
vant to infer the marriage. 

The case of M'Adam against Walker, (13th of 
November, 1806,) which underwent v^ry full dis^ 
cussiori, is by all parties admitted to be a direct 
decision upon the point, though it was certainly 
attended with some difference of opinion amongst 
the Judges by whom it was decided. In that 
cas^ Elizabeth Walker had cohabited with Mr^ 
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M^Adam, and borne him two daughters. In the 
presence of several of his servants, whom be had 
called i^to the room for the purpose of witnessing 
the transaction, be desired Elizabeth Walker to 
stand upland give him her hand; and she having 
done so, he said, "This is my lawful wife, and 
" these my lawful children.** On the same day, . 
without having been alone with Walker during 
the interval, he put a period to bis existence. 
The Court held the children to be Intimate. It 
appears clearly that in this case there had 
been a copula antecedent, though none could 
have taken place subsequent to the declaration : 
It could not therefore have been upon the ground 
of want of CQpuia that Sir Jlay Campbell, who 
holds a prior copula s^s good as a subsequent one, 
joined the minority in resisting that judgment. 
It is stated by Mr, Hutchesoo^ as a matter of 
fact, that " none of the Judges disputed the law," 
but there were other grounds of dissent arising 
out of the circumstances of the case, uncon- 
nected with the legal question. " The Judges 
" entertained doubts of the sanity of Mr. M^Adam 
" at the time of the marriage; they considered 
^^ also, that when he made the declaration he had 
"formed the resolution of suicide, and therefore 
" did not mean to live with the woman as his 
" wife." It is said that this decision of the Court 
of Session is appealed from, and therefore cannot 
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behold conclusive upon die point. At any rate 
it expres^s the judgment of That Court upon 
the principle, and the appeal, whatever the 
ground of it may he^ does not shake the respect 
Vhich I owe to that authority whilst it exists uut 
shaken f 

{ niight here ftaU in aid the numerous cases 
where promise cum copuld has been admitted to 
constitute a marriage, if the rulp of the Canon 
h^iWf transfused into the law of Scotland, be 
sound, that copula converts a promise de fu^ 
turo into a contract ^ pnesenti. If it does not, 
if copula is required in a contract de pnesetdi^ 
what intelligible difference is there between 
th^ two-— between a promise de Jutnro and ^ 
contract de pr(je$€nti?—^one whatever. They 
stand exactly upon the same footing. — A propo^ 
sition, I will venture to ' say, never heard of 
in the wprld, except where positive regulation 
has so placed theip, till these recent controverr 
sies respectipg the state of the marriage law of 
Scotland. 

J might also advert to the marriages at Gretna 
Green, where the blacksmith supplies the place of 
the pripst Of the magistrate. ITie validity of these 
marriages has been affirmed in England upon the 
certificates of Scotch law, without reference to any 
act of consummation, for such I think was clearly 
the exposition of the law as contained iq the opi-* 
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Ikh Court of Chancery fonhded its decisioa ia the 
ease of Griersan and Grietson; 

What are the cases M^hich have lieen produced 
in contradiction to this doctrine ? As far as I caa 
judge, none,^-except cases similar to those which 
have been already stated/ where the superior 
Court has overruled the decisions of the Court be* 
low, and pronounced against the marriage^ upon 
grounds which leave the principle perfectly nn- 
touched,~The case of M^Lauchlaneon^raDobson^ 
in December^ J 796, was a case of contract per 
verba de pnesenti where there was no capvla^ in 
which the Commissaries declared for the validity 
of the marriilge) and the interlocutor was altered by 
the Court of Session. But upon what grounds was 
that sentence reversed? Mr^ Hutchison states^ 
that "the Court did not think there was sufficient 
'** evidence of a real de proesenti matrimonial con- 
** sent/' Mr. Hume says, " the conduct of the 
** parties had been variable and contradictory," 
and Sir Ilay Campbell saySj " there were circum- 
** stances tending to shew that the parties did not 
" truly mean to live together." The dicta of Lord 
Justice Clerk McQueen have been quoted and 
much relied upon; but I must observe, that they ^ 
come before the Court in a way that does not en-^, 
title them to much judicial weight: They are 
stated by Mr. Clerk to be found in notes of the 
hand^writing of Mr. Henry Erskine, who is not 
kimself examined for the purpose of authentieat-* 
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ing thefn, although interrogatories are addressed 
to other persons with respect to other legal autho-* 
rities, for which they are much less answerable* 
They are taken very briefly, without any context, 
nor is it stated in what manner,, whether in the 
form of diiK^ussioa or decision, they fell from that 
learned Judge. He is, however, made to say, 
" The case of M'Lauchlan against Dobson new, 
" but the law is old and settled. Two facts ad* 
" mitted hinc inde^ no celebration, no concubitus^ 
" nor promise of marriage followed by copula; 
" contract as to land not binding till regularly 
" executed, unless where res non sunt integnj^r 
This proposition that, '' contract as to land not 
" binding till regularly executed," proves little, 
because it may refer jto rules that are confined to 
agreements respecting that species of property, 
and evep with regard to that species of property 
the contract may be sufficiently executed by the 
signing of articles or deeds, though there is no 
entry upon the land. " A promise without copula 
" locus posnitentioe-^eyeu verbal consent de pros-;' 
" sentiadmitspoemtentia^'' — that is the matter to bje 
proved. " Form of contracts contains express 
" obligg^tion to celebrate ; till that done either 
party may resile." — The reason is that these same 
forms contain words which qualify the present 
engagement by giving them a mere promissory 
effect. " Private consent is not the consensus the 
" law looks to. It must be before a priest or 
^' something equivalent:^ they must take the oath 
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*' of God to each other;" this may be done in 
private to each other, as it actually was done in 
the case of Lord Fitzmaurice: " a present consent 
** not followed by any thing may be mutually be 
" given up,, but if so, it cannot be a marriage." To 
be sure if the propositions contained in these dicta 
are correct^ if it be true that a contract de prce^ 
senti may be mutually given up, then certainly 
it cannot constitute a marriage; but that is the 
very question which is bow to be determined upon 
the comparative weight of authorities; I admit 
the authority of Lord Braxfield, deliberately 
and directly applied to any proposition to which , 
his mihd was addressed, to be entitled to the 
highest respect; But I have already adverted to 
the loose manner in which these dicta are attri- 
butable to him, and it is certainly a pretty strong 
circumstance against giving full effect to these 
dicta so introduced without context and without 
authentication, that Lord Braxfield^ as Lord Or- 
dinary, refused the Bill of Advocation in the case 
of Taylor and Kello complaining of the sentence 
of the Oonsistorial Court, which found " mutual 
** obligations relevant to infer a marriage." 

The other case that has been mentioned, is 
that of M'Inries against More, which came be- 
fore th6 House 6f* Lords upon appeal in the year 
1782. TTie fkcts therein werfe, that the man, at 
the woman's desire, had sighed the acknowledge 
inent not for the purpose of making a marriage, 
hilt ineirdy as a colour to serve another Bsad dit' 
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ferent purpose ffltitually concerted between them^ 
namely, that of preventing the disgrace arising 
from the pregnancy of the woman. The Com* 
missaries and the Court Of Session had fonnd the 
facts relevant to infer a marriage, but the House 
of Lords, considering the transaction as a mere 
blind upon the world, and that no alteration of 
the status personamm was ever intended by the 
parties themselves, reversed the sentence^ and pro- 
nounced against the marriage. 

I am not aware of any other decided caseii 
which have been produced against the proposi- 
tion that a contract de proesenti (be it in the way 
of declaration or acknowledgment) cmistitutes, or, 
if you will, evidences a marriage* It strikes me, 
upon viewing these cases, that such of themas 
^re decided in the affirmative, have been ad- 
judged directly upon this principle^ and that 
where they have been otherwise determined, it 
turns out that they have rested upon specialties^ 
upon circumstances which take them out of the 
common principle, and produce a determination 
that they do not come within it. If they do not 
go directly to the extent of affirming the principle, 
they at least imply a recognition of it, a sort of 
tacit assent and submission to its authority, an 
acknowledgment of its being so deeply intrenched 
in the law, as not to be assailable in any general 
and direct mode of attack. The exceptions prove 
the rule to a certain degree. It was proved in all 
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those cas^s where there vras a judgment ^p» 
parenily contradictory, that in truth they wer^ 
not real matrimonial contracts de prcesentu The 
effect was not attributed to them, because thejr/ 
were not considered as such contracts* I cannot 
but think, that when case upon case came before 
the House of Lords in which that principle .was 
constantly brought before their eyes^ they would 
hare reprobated it as vicious if they had deemed 
it so, instead of resorting to circumstances to 
prove that the principle could not be applied to 
them. 1 may without impropriety add, that the 
Lord Chancellors of England hare always, as I ^ 
am credibly informed, in stating their understand^ 
ing of Scotch law upon such subjecti? to the 
House of Lords, particularly Lord Thurlow, 
been anxious to hold out that law to be strictly 
conformable to the canonical principles^ and have 
scrupulously guarded the expressions of thq pub- 
lic judgments of the House, against the possible 
imputation of admitting any contrary doctrine. 

Upon the whole view of the evidence applying 
to this point, looking first to the rule of the. gene*- 
ral matrimonial law of Europe, — to the principle 
which I venture to assume, that such continues 
to be the rule of Scotch matrimonial law, where 
it is not shewn that that law has actually resiled 
from it, — to the opinions of eminent professors of 
that law, — to the authority of text writers, and to 
he still higher authority of decided cases (even 
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without calling in aid all those cases which apply 
a similar rule to a promise cum copula) I think 
that being compelld to pronounce . a judgment 
upon this point, I am bound to say, that 1 enter- 
tain as confident an opinion as it becomes me 
to do, that the rule of the law of Scotland re- 
mains unshaken ; that the contract de prcesenti 
does not require consummation in order to be- 
come "very matrimony;" that it does, ipso facto, 
et ipso jure, constitute the relation of man and 
wife. There are learned and ingenious persons 
in that country^ who appear to think this rule 
too lax^ and to wish to bring it somewhat nearer 
to the rule which England has adopted ; but on 
the best judgment which I can form upon the 
8ubjectj it is an attempt against the general strc^am 
of the law, which seems ,to run in a direction 
totally different, and is not to be diverted from 
its course by efforts so applied. If it befit that 
the law of Scotland should receive aii alteration, 
ot wliich that country itself is the best judge, it 
is fit that it stiouid receive that alteration in a dif- 
ferent mode than that of mere interpretation. 

When 1 speak of a contract, I mean of coursier 
one that is attended with such qualifications as 
the law of Scotland requires for such a contract, 
and which in truth appear to infe to be very little 
more than what all law requires for all contracts 
of every description, and without which an appa^ 
rent contract upon any subject is, in truth; no 
contract at all ; for having been led« by the man* 
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rier in which these qualifications tve sdmetiiUed 
described, to suppose at first, that they yrete 6f a 
peculiar and cluzracteristic nature, I really cannot, 
upon consideration, discover in them any thing 
more than the ordinary qualifications requisite 
in all contracts. It is said that the marriage 
contract must not be extorted by force or fraud. 
Is it not the general latw of contracts, that they 
are vitiated by proof of either? In the present 
case, menace and terror are pleaded in Mr. 
Dalrymple's allegation as to the execution 
of the first cofitract No. % for as to thejwo- 
mise No. 1, he admits that it was giYeu merely 
at the entreaties and instigation of the lady^ 
(an admission npt very consistent with the 
suggestion of the terror afterwards applied) 
but he asserts that he executed this contract^ 
" being absent from his regiment, without leave, 
** alone with her, and unknown to her father, and 
" urged by her threals of calling him in.'' — What 
was to be the effect of calling in the father, which 
produced so powerful an impression of terror 
in his mind, he does not Explain ; still less does he 
attempt to prove the/ac/, for he has not read the 
only evidence that could apply to it^ the sworn 
answers of the lady to this statement of a trans-* 
action passing secretly between themselves^ and 
in whichanswers it is positively denied. This aver- 
ment of menace and terror is perfectly inconsis- 
tent with every thing that follows ; with the reitera* 
ted declaration contained in No. 10, and with the- 
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letters i^hicfa he cotiiitiiied to "vrrite iq the t^omt 
style for it year afterwards^ Could the paper No. 
10, have been executed by k man smarting under 
the atrocious injury of having been compelled by 
mmaces to execute one of the like iipport? Could 
these letters, breathing sentiments of unalterable 
fondness, have been addressed to thi^ person by 
whom he had been so treated ? Nothing can be 
Apparently more unfounded than this suggestion 
of menace and terror^. It is said that it inustbe 
a ddibetate eontrftct. It is, I presume, implied 
in all contracts, that the parties hslve taken that 
time for consideration which they thought neces* 
leary, be that time more or less, for no where is 
there assigned a particular tempus deliberandi for 
the marriage Contract^ any more than for any other 
contract It is said that it must be serious^ so 
surely must be all contracts^ they must not be 
the sports of an idle hdur^ mere matters of plea- 
santry and badinage^ never intended by the par- 
ties to have any serious effect whatever; at the 
same time it is to be presumed, that serious ex«* 
pressions applied tb contracts of so serious a 
nature as the disposal of a man or woman for 
life, have a serious import. It is not to be pre* 
sumed a priori^ that a man is sporting with such 
dangerous play-things as marriage engagements. 
Again it is said that the qmmu$ contrahentinfn 
must be regarded : Is that peculiar to the mar- 
riage contract? It is in the intention of the par- 
ties that the siibstance of every species of contract 
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subsists, frid what is beyond or adverse to their 
intent does iiot belong to the contract. But then 
that intention is to be collected (primarily at 
least) from the wprds in which it is expressed; 
and in some sysitems of law, as in our own, it is 
pretty exclusively so to be collected. You are 
not to travel out of the intention expressed by the 
words, to substitute an intention totally different 
and possibly inconsistent with the words. By 
the matrimonial law of Scotland a latitude is 
allowed, which to us (if we had any right to 
exercise a judgment on the institutions of other 
countries with which they are well satisfied) 
might appear somewhat hazardous, of substi* 
tuting another serious intention than that which 
the words express, to be proved by evidence 
pxtrinsic, and totally, as we phrase it, dehors the 
instrument. This latitude is indulged in Scot- 
land to a very grgat degree indeed, according to 
Mr. Erskine. In all other countries a solemn 
marriage in facie Ji^cclesiae facit fidem ; the par- 
ties are concluded to mean seriously, and deli- 
berately, and inteptionally, what they have 
avowed in the presence of God and man, under 
all the sanctions of religion and of law ;-- -Not so 
in Scotland, where all this may pass, as Mr. 
Erskine relates, and yet the parties are at liberty 
to shew, that by virtue of a private understand- 
ing between themselves, all this is mere imposi- 
tion and niockery, without being entitled to any 
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effect whatever. But be the Ipiw so; istill it lies 
iipon the party, who jinapeaches the intention ex- 
pressecj by the words, to ai;iswer two demands, 
which the law, I conceive, must be presumed to 
make upon him ; first, he mijst s^ssign and prove 
some other intention, and secondly, he must also 
prove that the intention so. alleged by hiip, was 
fully understood by the other party to the con* 
tract, at the time it was entered into : For surely 
it cannot be represented as the law of any civi* 
li^ed coup try, thjat in ^uch ^ ):ransac|;ion ^ jfxan 
gh^U use serious words, expressive of serious inr 
tentions, and shall yet be afterwards ^.t liberty to 
aver a private intention rjBserved in his owp 
bieast to avoid a contract which was differently 
pnderstpod by t|iep^rty with whom he qontrjicted* 
J presume, therefore, thq^t what is said by Mr. ^ 
Craigie can have no such meaning, " thatt if there 
" is reason to conclude, from the expressipqs used, 
f' th£^t bptl> or either of the pjtrties did not un- 
" derstand th^t they were truly man and wife, it 
" would enter into the question whether married 
" or not," because this wqulc| open a dooy to 
frauds, which the justice, and humanity, and 
policy of all law must be an:^ious to keep shut. 
In the present case no other animtis is set up and 
endeavoured to be substituted, but the aninms 
of avoiding danger, on which I have already ob- 
iserved. The assignment of that intent does air 
most necessarily exclude any other, and ipdeed 
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BO other is assigned ; and as to any plea that it 
was differently understood by Miss Gordon, the 
other party in this cause, no such is offered, much 
less is any proof to that effect produced, unless it 
can be extracted from the letters. 

Do they qualify the express contracts, and 
shew a different intention or understanding? It 
has been argued that they contain some expres- 
sions which point to apprehensions entertained 
by Miss Gordon that Mr. Dalrymple would resile 
JTom the obligations of the contract, and others 
that are intended to calm those apprehensions by 
promises of eternal fidelity, both which it is 
said are inconsistent with the supposition that 
they had knowingly constituted themselves hus? 
band and wife, and created obligations de prcs 
senti, from which neither of them could resile. 
)n the first place, is there this real inconsistence? 
Do the records of this Court furnish no such in* 
stance as that of the desertion of a wife by her 
husband ? And is such an occurrence so entirely 
out of all reasonable apprehension in a case like 
the present? Here is q. young gentleman, a sol- 
. dier, likely to be removed into a country in which 
very different ideas of marri^e prevail, amongst 
friends who would discountenance this connec- 
tion, and amongst numerous objects which might 
divert his affections, and induce him to npent of 
the step he had taken in a season of very early 
ypijth, and in a fit of transient fondness : Thj^t 
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a: wife Left in that couiilyy exposeil to the 
chancei^of 9^Ghaiigeiahisaffections,-^to the effect 
of ft Jong s(^p9,ratioQ,*-'^to the disapprobation of 
his frienclSy-Tto the impressions^ likely to be 
made by other objects upon a yonng and un-» 
settled mind, should anticipate some degree of 
danger is surely not unnatural ; equally natural 
is it, that he should endeavour to remove them by 
these renewed professions of constancy. But 
supposing ^hat Miss Gordon really did entertain 
doubts with respect to the validity of her marriage^ 
what could be the effect of such doubts? Surely 
not to annul the marrhige, if it were otherwise 
unimpeached. We are, at this ntoment, enquire 
ing with all the assistance of the learned pro** 
fessors of law in that country, amongst whom 
, there is great discordance of opinion, what is the 
effect of such contracts. That private persons, 
compelled to the necessity of a secret marriage, 
might entertain doubts whether th^y had satis^r 
<ied the demands of a law which has been ren- 
dered so doubtful, will not affect the real suffici- 
ency of the measures they had taken, Mr Dal- 
rymple might himself entertain honest doubts 
upon this point ; but if he felt no doubt of his awn 
meamngy if it was his intention to bind himself so 
Jar as hy law he could^ that is enough to sustain 
the .contract; for it is not his uT^iuformed opinion 
of law, but his real intention that is to be re- 
garded, A public ^iftrriage was impractiqable; 
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he does all that he can to effect a mar#iage» 
which was clandestine, not Only at the time, hut 
which was intended so to continue. The lan- 
guage is clear and unambiguous in the expression 
of intent. No other intention is assigned: and 
it is not such expressions as these arising natu- 
rally out of the feelings which must accompany 
such a transaction, that can kt all affect its vali- 
dity. The same observations apply to the ex- 
pressions contained in the later letters written to 
Mr. Hawkins. In one of them she says, " My 
" ijdea is, that he is not aware how binding his 
" engagements are with me," and possibly he 
might not. Still if he meant at the time to con- 
tract so far as by law he could, no doubts which 
accompanied the transaction, and still less any 
which followed it, can at all alteir its real natur^ 
and effect Miss Gordon had likewise her later 
hours of doubt, and even of despondency, •* you 
" will neyer see me Mrs. Dalrymple," shesays^ in 
the spring of 1807, to her sister; and when it is 
considered wh^i difficulties she had to encounter, 
at what an immense distance she. then stood from 
the l^al establishment of her claims, hailing lost 
her hold upon his affections, it cannot be matter 
ofgreM 9u«pri^e, if in the view of a prospect so 
remote . and cloudy, i^ome expression of dismay 
and eten of despiiir, siipuld occasionally betray 
the diftcompdsure of her »ind« As to what she 
observes upoii tb^ alt«tfiative suggested iby s0n# 
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friend, of a large sum of money in lieu of her 
rights (a proposition which she indignantly rejects) 
it seems to point rather to a corrupt purchase of 
her silence, than to any idea existing in her mind 
of a claim of damages by way of a legal solariien 
for the breach of a mere promissory contract. 

The declarations, therefore, not being im- 
peached by any of those disqualifications by 
which, in the law of Scotland, a contradictor is 
permitted to redargue and overcome the presump- 
tion arising from the production of such instru- 
ments, they become in this stage of the matter 
prcesumptiones juris et de jure that found an in- 
stant conclusion of marriage, if I am right in the 
position that carnal copulation is not i^bsolutely 
required to its conapletion. The fact that these 
papers were left in her single possession is insig- 
nificant, for it has well been observed by Dr. 
Bumaby, that it is not mutuality of possession^ 
but mutuality of intention^ that is requisite. It 
is much more natural that they should be left in 
the possession of the lady, she being the party 
whose safety is the more special object of pro- 
tection, but there is no proof here, that Mr. Dal- 
rymple himself is not possessed of a similar do- 
cument.. He anxiously requested (0 have one, 
and the non-production of it by him, furnishes no 
conclusive proof that he did not obtain his request. 
If he did not, it may have been an act of impru- 
dence, that he confided the proofs of his marriage 
erithrely ito the honouv of the lady ; but if he did^ 
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it IS perfectly clear that she has not betrayed the 
trust. 

But I will now suppose that this principal po- 
sition is wrong : that it is either extracted from 
erroneous authorities, or erroneously extracted 
from authorities that are correct. I will proceed 
then to enquire what proof there is of carnal co- 
pulation having taken place between the parties ; 
and, upon this point, I shall content myself with 
such evidence as the general law requires for es- 
tablishing such a feet: for I find no reference to^ 
any authority to-prove that the law of Scotland is 
more rigid in its demand, where the fact is to be 
established in support of a marriage, than for any 
other purpose. It may have happened that the 
fact of carnal copulation has been established by 
a pri^nancy, or some other evidence of as satis- 
factory a kind, in the few cases which have been 
transmitted to us, but I find no such exclusive 
rule as that which has been ingeniously contend- 
ed for by Dr. Edwards, and I take it as an incon- 
trovertible position, that the circumstances which 
would be sufficient to prove intercourse in any 
other case would be equally sufficient in this case. 
I do not charge myself in so doing, with going 
farther than the Scotch Courts would do, and 
would be bound to do, attending to the esta- 
blished rules of evidence. 

In the first place I think it is most strongly to 
be inferred from the paper, No. 2, that some in- ^ 
tercourse of a conjugal nature passed between 

F 2 
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these parties. Miss Gordon therein says, " I 
" hereby promise that nothing but the greatest 

" necessity, (necessity which situation 

*' alone can justify,) shall ever force me to de- 
" clare this marriage." Now what other possible 
explanation can be given of this passage, or how 
can it be otherwise understood than as referring 
to the consequences which might follow from 
such an intercourse? I confess that I find myself 
at a loss to know hotv the blank can be otherwise 
filled up, than by a supposition of consequences 
which woultd speak for themselves, and comjiel 
a disclosure. . • 

I observe that Mr, Dalrymple denies in His al- 
legation that any intercourse took place, o/ifcr the 
date 6f the written declarations, which leaves it 
still open to the possibility of intercourse before 
that time, though he cettainly was hot called 
upon to negative a pteoeding intercourse in con* 
sequence Of aiiy assertion in the libel which ' he 
was bound to combat. It will, i think, be proper 
to consider ihe state of mind and conduct of the 
parties relatively to each other at this time. Pre- 
liminary verbal declarations of mutual attach- 
ment must at least have passed (as I have already 
pbaerved) before the promise contained in No. 1, 
was written, at whatever time Hiat pa^er was 
written. In the first letter, which bears the post- 
mark of the 27th qf iMjLy, whether relying on this 
paper if it then exited, or on declarations whioli 
had verbally passed between them, he thinks 
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himself entitled to address her as his wife in the 
most endearing terms. On the following day, 
the 28th, the instrument which has been pro- 
duced is signed, by which they mutually acknow- 
ledge each other as husband and wife. Letters 
continue to pass between them daily, and some- 
times more than once in a day, expressive of the 
most ardent and eager affection on his part, 
which can leave no room for the slightest doubt 
that he was at that time most devotedly attached 
to her person, and desirous of the pleasures con- 
nected with the enjoyment of if, in some way or 
other ; for to what other motive can be ascribed 
such a series and style of letters from a young 
man, writing voluntarily, without any appear- 
ance of idle pleasantry, and with every character 
of a sincere pursuit, whether honourable or other- 
wise. What was the state of mind and conduct 
of the lady during this period of time? It is not 
to be presumed, from the contents of his letters, 
that she was either indifferent or repulsive. The 
imputation indeed which has been thrown upon 
her is of a very different kind, that she was an 
acute and active female, who with a knowledge 
of the law of the country, which Mr. Dalrymple 
did not possess, was endeavouring, qudcunque via 
data, to engage him in a marriage. To this mar- 
riage she has inflexibly adhered, and now stands 
upon it before this Court; so thsU; whatever might 
be the real state of her affections towards this 
gentleman, (which can be known only by Her- 
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self) this at least must be granted, that she was 
most sincerely desirous o^ this marriage connec- 
tion, which marriage connection both of them 
perfectly well knew could not.be publicly and 
regularly obtained. — Taking then into consi- 
deration these dispositions of the parties, his 
desire to obtain the enjoyment of her person on 
the one hand, and her solicitude to obtain a mar- 
riage on the other, which after the delivery of such 
instruments she knew might at all events be 
effectually and honourably obtained by the mere 
surrender of her person, what is the probable 
consequence? In this part of the island the same 
circumstances would not induce the probability of 
vl private surrender, hec^jx^e z. public ceremony be- 
ing here indisperisibly required, no young woman 
acting with a regard to virtue, and character, and 
common prudence, would surrender her person in 
a way which would not only not constitute a marr 
riage, but would in all probability defeat all ex- 
pectation of such an event. In Scotland the <iase 
ds very different, because in that country if there 
are circumstances which require the niarriage to 
be kept secret, the woman, after such private de- 
clarations past, carries her virgin honours to the 
private nuptual bed, with as much purity of mind 
and of person, with as little violation of delicacy, 
and with as little loss of reputation^ as if the mat 
ter was graced with all the sanctities of religion. 
It is in vain to talk of criminality, and of gross- 
ness, and of gross ideas, Jn such a case there 
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are no other ideas excited than such as belong to 
matriinoniai intercourse. It is the " bed unde- 
" filed" according to the notions of that country: 
it is the actual ceremony as v/ell as the svhstance 
of the marriage : it is the conversion of the lover 
into the husband : tramit in' matrimoniumy if it 
wa^ not matrimonium before. A most forcible 
presumption therefore arises that parties so situ- 
ated would, for the purpose of a secret marriage, 
resort to such a mode of effecting it, if opportu- 
nities offered ; it must almost, I think, be pre- 
sumed, that Mr. Dalrymple was in that state of 
incapacity to enter into such a contract, which 
Lord Stair alludes to, if he took no advantage of 
snch opportunities ; for nothing but the want of 
opportunity can repel such a presumption. 

Now how does the evidence stand with respect 
to the opportunity of effecting such a. purpose? 
The connection lasted during the whole of Mr. 
Dal rym pie's stay in Scotland, and was carried 
on, not only by letters couched in the most pas- 
sionate terms, but as admitted (and indeed, it 
could not be denied), by nocturnal private visits 
frequently repeated both at Edinburgh, and at 
Braid, the country-seat of Mr. Gordon, in the 
neighbourhood of that city. Upon this part of 
the case six witnesses have been examined, who 
lived as servants in the family of Mr. Gordon. 
Grizell Lyall^ whose principal business it was to 
attend on Miss Charlotte Gordon, one of the 
sisters, but who occasionally waited oo Miss 
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Gordon, says, ^^ that Captain Dalrymple used to 
^* Tisit in Mr. Gordon's Tamily in the spring of 
*' 1804, that before the family left Edinburgh she 
" admitted Captain Dalrymple into the house by 
** the front door, by the special order of Miss 
** Gordon, in the evenings ; that Miss Gord^s 
" directions to her were, that when she rung her 
** bell once, to come up to her in her bed-room,. 
" or the dressing-room ofFit, when she got orders to 
'* open the street door to let in Captain Dalrymple ; 
** or when she (Miss Gordon) rung her bell twice, 
** that she should thereupon, without coming up to 
*• her, open the street door for the same purpose ; 
" that agreeably to these directions she frequently 
'* let Capt. Dalrymple into the house about nine,. 
" ten, or eleven o'clock at night, without his ever 
" ringing the bell, or using the knocker; that 
" the first time he came in this way, she shewed 
^ him up stairs to the dressing-room off the 
" young ladies' bed-room, where Miss Gordon 
** then was, but that afterwards upon her open- 
** ing the door, he went straight up stairs without 
" speaking, or being shewn up ; but how long 
" he continued up stairs, she does not ' know, 
"as she never saw him go out of the house; 
** that the dressing room above alluded to^ 
" was on the floor above the drawing-room, 
" and adjoining to the bed-room, where 
" the three young ladies slept, and. next to the 
"ladies' bed-chamber was another roOm, in 
"which there was a bedstead, with a bed and 
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" blankets, but no curtains or sheets to the bed, 
" and it was considered as a lumber room, tht 
f * key of which was kept by M^ss Gordon."--Sh^ 
says that she recollects, and it is.a&ct, in which 
she is confirmed by another witness, Robertson, 
*' that the family remoyed from Edinburgh .to 
"Braid that year, 1804, on the ereningbefore 
" a King's Faat," (the King's Fart Day for that 
year was on the 7th of June,) " and ona Wednes- 
" day as she thinks, as the Fast Days are gene- 
" rally held on a Thursday: that at this time 
" Miss Charlotte was at North Berwick on a 
"visit to Lady Dalrymple;- that Mr. Gordon 
" an4 Miss Mary went to Braid in the evening, 
" but Miss Gordon remained in town, as she 
" Lyall, also did, and Mr. Robertson the butler, 
" and one or two more of the , servants." — It ap- 
pears from the testimony^ of other witnesses, that 
Mr. Gordon her father, appeared much dissatis*' 
fied th^t this lady dfd not accompany himself and 
ber sister to Braid, but chose to stay in town 
upon that occasion. There are passages in 
Mr. Dalrymple's letters which point to the ne- 
cessity of her continuance in town, as affording 
more convenient opportunities for their meetings 
LyalLstates, "that she recollects admitting Cap^ 
'* tain Dalrymple that evening, as she thinks, 
" sometime between ten and twelve o'clock, aadhe 
^' went up stairs to Miss Gordon without speaking ; 
" that on the next morning she went up. as usual 
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'* to Miss Gordon's bed-room about nine o'clock, 
" and informed her of the hour ; and having im- 
" mediately gone down stairs, Miss Gordon rung 
" her bell some time after, and on the Deponent 
^' going up to her, she met her either at the bed- 
" room doolr, or at the top of the stairs, and de- 
** sired her to look if the street door was locked 
" or unlpcked ; and the Deponent having ex- 
^' amined, informed her that it was unlocked, and 
" immediately after went into the dressing-room, 
" and,*after being a very short time in it, she heard 
"the street door shut with more than ordinary 
" force, which having attracted her «otice, she 
" opened the window of the dressing-room which 
" is to the street, and on looking out she observed 
" Capt. Dalrymple walking eastwards from Mr. 
** Gordon's house; that from this she suspected 
" that Captain Dalrymple was the person w^ho 
^^had gone out of the house just before; that 
" nobody could have come in by the said door 
" without being admitted by some person within^ 
** as the door did not open from without, and she 
" heard of no person having been let into the 
" h(>use on this occasion ; that having gone dow^ii 
" stairs after this, Mr. Robertson, the butler, 
"observed to her, that there had been company np 
" stairs Ictst night; but she did not mention to 
" him any thing of her having let in Capt. Dal- 
" rymple the night before, or of her suspicions 
" of his having just before gone out of the housCi 
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*^ at least she is not certain, but she recollects 
" that he desired her to remember the particular 
" day on which this happened/' — Now from this 
account given by Lyall,^ the Counsel have at* 
tempted to raise a doubt, whether it was Mr. 
Dalrymple who went out, for it is said that he 
would have cautiously avoided making a noise 
for fear of exciting attention. But the account 
Lyall gives is exactly confirmed by Robertson, 
who deposes, "that on the 7th of June, which 
" was the King's fast, as he was ejnployed about 
" ten o'clock in the morning in laying up ^ome 
" china in his pantry, which is immediately off 
" the loW)y, he observed Captain Dalrymple 
" come down stairs, and passing through the 
" lobby to the front door, unlock it, and go out and 
" shut the door after him." Some observations 
have been made with respect to Robertson's con* 
duct, and he has been called a forward witness, 
because he made a memorandum of this circum* 
stance at the time it occurred ; but I think his 
conduct by no means unnatural. Here was a 
circumstance of mysterious intercourse that at- 
tracted the attention of several of the servants, 
and it is not at all surprising that this man, who 
held a superior situation amongst them in Mr. 
Gordon's family, and who appears to be an intel* 
ligent, well educated, and observing person, as 
many of the lower order of persons in that coun- 
try are, should think it right, in the 2eal he felt- 
for the hopour of his master's family, to make 
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a record of such an occurrence. In so doings 
I do not think that he has done any thing more 
than is consistent with the character of a very 
honest and. understanding servant, who might 
foresee that such a record might one day or other 
have its use. The witness Lyall goes on to say, 
" that Miss Gordon and herself Ment to Braid 
" that day (being the King's Fast) before dinner, 
" and that on that evening, or a night or two 
" after, she was desired by Miss Gordon to open 
" the window of the breakfasting parlour to let 
" Captain Dalrymple in, and she did so accord- 
" ingly, and found Captain Dalrymple at the 
" outside of the window when she came to open 
" it, and this she thinks might be between ten 
" and twelve o'clock, and she shewed him up 
" stairs, when they were met by Miss Gordon 
** at the door of her bed-chamber, when they 
** two went into said chamber, and she return- 
" ed down stairs; that she does not know how 
** long Cstptain Dalrymple remained there with 
" Miss Gordon, or when he went away;" she 
states that "Miss Charlotte returned from her 
*♦ visit at North Berwick a few days after Miss 
♦* Gordon and the deponent went to Braid ; that 
** at Braid Miss Gordon and Miss Charlotte slept 
^* in one room, and Miss Mary in another ; that 
" within Miss Gordon and Miss Charlotte's bed- 
** chamber there was a dressing-room, the key of, 
♦* which Miss Gordon kept ; and she recollects 
** one diay getting the key of it from Miss Gpr- 
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^^ don to bring her a muff and tippet out of it^ and' 
*'- upon going in she was surprised to find in it a 
" feather-bed lying upon the floor, without either 
** blankets or sheets upon it, so far as she recul- 
" lects : that it struck her the more, as she had 
^' frequently b^en in that room before without 
** seeing any bed in it ; and, as Miss Gordon kept 
" the key, she imagined she must have put it there 
*' herself; that she found this bed had been taken 
" from the bed-chamber in which Miss Mary 
" slept, it being a double bedded room ; that when 
** she observed the said bed in the dressiug-room, 
" it was during the time that Captain Dalrymple 
" was paying his evening visits at Braid; that 
" upon none of the occasions that she let Captain 
'* Dalrymple into Braid House did she see him 
" leave it, nor did she know when he departed/* 
Three other witnesses, Robertson, and the two 
gardeners, have been examined upon this part of 
the case, and they all prove (hat Mr. Dalrymple 
was seen going into the house in the night, or 
coming out of it in the morning. It is proved 
likewise that Porteous, one of the servants, was 
alarmed very much, that the window of the room 
where he kept his plate, was found open in the mora- 
ing, and thatk qpiust have been opened by some* 
body on the inside; It is proved that nothing was 
missing, not an article of plate was touched, ahd 
^at Mr. Dalrymple was seen by the two garden-^ 
ers very e^rly in the morning, comuig away from 
&e hooae, and in the vicinity of the house^ goiag 
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towards Edindurgh; and as to what was sug- 
gested that he might have been in the out-houses 
all night, 1 think it is not a very natural presump- 
tion,, that a gentleman who was privately and 
habitually admitted into the house at such late 
hours as eleven or twelve o'clock at night, would 
have been ejected afterwards for the purpose of 
having so uncomfortable a situation for repose, as 
the gentlemen suppose, in some of the stables or 
hovels belonging to the house. — There is another 
witness of the name of Brown, Mr, Dalrymple's 
own servant, whose evidence is strongly corrobo- 
rative of the nature of those visits. This man is 
produced as a witness by Mr. Dalrymple himself, 
- and he states that he was in the habit of pri- 
vately conveying notes from his master to Miss 
Gordon, which were to be concealed from her 
father. — He says to the second interrogatory, 
" that he often accompanied his master to Mr, 
" Gordon's house at Edinburgh, but he cannot 
'* set forth the days upon which it was he so at- 
" tended him there, except that it was between 
" the 10th of May, and the IStli of July, 1804," 
subsequently therefore to the execution of the 
last paper; This witness further states, "that a» 
** the night of the IQth of July^ which was the 
" last time Mr. Dalrymple was in or near Edin- 
*' burgh in the said year 1804, he, by the orders of 
" his master, waited with the currioleat the hofu^e 
** of Charles Gordon, Esq. till about twelve o'clock, 
** when Mr. Dairy mpld came out of the said 
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"house, and got into the. curricle, and rode 
** away therein about a mile on the road to- 
" wards Edinburgh, and then desired him to stop, 
.** and having told him to go and put up his horses 
'/ in Edinburgh, and to meethiin agaipon the same 
** spot at six o'clock the next morning with the 
" curricle, Mr, Dalrymple then got out, and 
** walked back towards the said Mr. Gordon's 
" house, and on the next morning at six o'clock he 
" met his master at the appointed spot, and brought 
"him in his said curricle to Haddington, from 
" whence he went in at chaise to the house of a 
" Mr. Nisbet, in the neighbourhood of that town, 
" where Mr. Dalrymple's Father was then staying; 
" that 7/6 does believe that Mr. Dalrymple did^ on 
" the night of the said 18fA of July^ go hack tq, 
*' and remain in the said Mr» Gordons country ^ 
" house:' and I think it is impossible for any 
body who has seen this man's evidence, and thq 
evidence of th^ other witnesses, not to suppose 
that he did go there, and did take his repose for 
the night in that house. JVow it is said, and truly 
said, in this case, that the witness Lyall, upon her 
cross examination, says "she does not think that 
" they could have been in bed together, so far as 
" she could judge;" what means she took to form 
her judgment does not appear; the view taken 
by her might be very cursory: she is an ui^marr 
ried woman, and might be mistaken with i^espect 
to appearances, or the appearances might be'calr 
culatecl for the purposes of deception, in a co©- 
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nection which wa^s intended to be, to a great de- 
gree, secret and clandestine. But the question 
is not what inference Lyall draws, but what in- 
ference the Court ought to draw from the fact 
proved by her evidence, that Mr. Dairy mple 
passed the whole of the night in Miss Gordon's 
room under all the circurastauces described, 
with passions, motives, and opportunities all 
concurring between persons connected by ties of 
so sacred a nature. Lady Johnstone, one of 
her sisters, has been relied upon as a. strong 
witness to negative an^^ sexual intercourse; 
and I confess it does appear to me rather an 
extraordinary thing, that that lady's oliser- 
vations and surmises should have stopped 
short where they did, considering the circum- 
stances which might naturally have led her to 
observe more and to suspect more : she certainly 
Was k6pt in the dark, or at least in a twilight 
state. It rather appears from the letters, that 
there were some quarrels and disagreements be- 
tween Mr. Dairy mple and the gentleman who 
, afterwards married this lady, and who was then 
paying his addresses to her; How fay that 
might occasion . concealment from her I cannot 
say. The father, for reasons of propriety and 
delicacy respecting himself and family, was 
to be kept in ignorance, and therefore it might 
be proper that only half a revelation should be 
made to the sister. She certainly states that 
ilpon her return to Braid, in the middle of June^ 
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^lie slept with her sister, and never missed hfei' 
from her bed, and never heard any noise in the 
sister's dre68iilg*lt)aih^ which led her to suppose 
that Mr. Dairymple was-ther^l I sim far from 
saying that this evidence of J^ady Johnstone's is 
without weight : In truths it is the strongest ad- 
verse evidence that is produced on this point : 
But she admits, ** that from what she had herself 
" observed she had no dpubt, but that Mr. DaJ* 
** rymple had made his addresses to her sister in^ 
^ the way of marriage} that wheii the deponent 
*' used to ask her said sister about it, she used to 
" laugh it off j" From which it appears that Miss 
Gordon did not communicate freely with her 
upon the subject She says^ '* that never till 
^' after the proceedings in this cause had com^ 
'^ menced had she heard that they had exchanged 
'* written acknowledgmepts of their being lawful 
'^ husband and wife, and had consummated their 
" marriage ; ' but, on the contrary, Always, till 
" very lately^ conceived that they had merely en- 
'^ tered into a written promise with each other, 
'' so as to have a tie upon each other, that neither 
^^ of them should marry another person without 
" the consent of the other of them." That is the 
interpretation this Isidy gives to the paper No. 
10, though that paper purports a great deal more, 
and she saysi " thsltsdl^ugh she did suspect that 
*^ Mr. Dairymple had at some time or times beea 
'' in her sistef^s dressing-room, yet she never did 
*^ im8^i»e that they had connummated a marriage 
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** between them." But since it is clearly proved 
by the other witnesses that Mr. Dalrymple was 
in the habit of going privately to Miss Gordon^ 
bed-room at night, and- going out clandestinely 
in the morning, I cannot think that the %norance 
of this witness respecting a circumstance with 
regard to which she was to be kept in ignorance, 
can at all invalidate the facts spoken to by the 
other witnesses, or the conclusion that ought to 
be deduced from them. 

With respect to the letters written at such a 
time as this, I am not disposed to scan with se- 
vere criticism the love-letters of a very young 
gentleman, but they certainly abound with ex- 
pressions which, connected with all the circum- 
stances J have adverted to, cannot be interpreted 
otherwise than as referring to such an intercourse. 
1 exclude all grossness, because, considered as a 
conjugal intercourse, it carries with it no mixture 
of grossness but what may be pardonable in a 
very young man, alluding to the raptures of his 
honey-moon, when addressing the partner of his 
stolen pleasures. I will state some; passages, 
however, which appear to point at circumstances 
of this nature: — "My dearest sweet wife — You 
" are, 1 dare say, happy at Queen's Ferry, while 
" your poor husband is in this most horrible place^ 
^* tired to death, thinking only an what he felt 
'* last night, far the height of human happiness 
^* was AisJ" It is said that this has reference 
only to the happiness which he enjoyed in her 
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Society^ for an expression immediately, ibllow^^ 
in which he extols the happiness of being in the 
society of the person belovfed : and it may be so^ 
but it must mean society in a qualified sense of thei 
word, private and clandestine society; society 
which commenced at the hont of midnight, and 
which he did not quit till an early hojir (and then 
secretly) in the momingv That society is meant 
only in the tamest sense of the wbrdj is an inter- 
pretation which I think cannot very well be given 
to such expressions as these^ used upon such an 
Occasion* In the letter marked No. 6, he says, 
" Put off the journey to Braid, if possible, till 
" next week, as the town suits so much better for 
'/ all parties. 1 must consult L. oh that point 
" to-^morrow, as I well know how a-propos plans 
" come into her pretty head ; there appears to 
"me only one difficulty, which is where to meet, 
" as there is only one rooaii but we must obviate 
" that if possible." In the next letter, No. 7, he 
says, " But I wilt be with you at eleven to-morrow 
" night ; meet me as usual. — P. S. Arrange every 
'* thing with L. about the other room." There* 
are several other expressions contained in tl)ese 
letters which manifestly point to the fact of 
*$exual ii^tercourse passing between them. These 
I am unwilling to dwelt upon with any particu- 
lar detail of observation, because they have been 
already stated in the arguments of counsel^ and 
are of a nature that does not incline me to repeat 
tiiem without absolute. necessity; I refer to the 
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letters thenisell^es, particularly to No. 4, and No* 6. 
But it is said, here are passages in these letters 
which show that no such intercourse could have 
passed between theto ^ one in particular in No, 4, is 
much dwelt upon, in which he says, ^^ Have you 
" forgiven me for what I attempted Jast flight; be- 
" lieve me the thought of your cutting me has made 
" me very unhappy.'* From which it is inferred 
that he had made an attempt to consuthmate 
his marriage, and had been repulsed* Now this 
expression is certainly very capable of other in- 
terpretations: It might allude to an attempt 
made by him to repeat his pleasures impro- 
perly, or at a time when personal or other 
circumstances might have rendered it unseason- 
able. In the very same letter he exacts it as 
a right. He says, " You will pardon it ; al- 
" though it was my right, yet I make a determi- 
" nation not too often to exert it; what a night 
" shall I pass without any of those heavenly com- 
" forts I so sweetly experienced yesterday/' In a 
correspondence of this kind, passing between 
parties of this description, and alluding to very 
private transactions, some degree of obscurity 
must be expected. Here is a young man heated 
with passion, writing every day, and frequently 
twice in a day,' making allusions to what passed 
in secrecy between himself and the lady of his 
affections ; Surely it cannot be matter of astonish- 
ment, that many passages are to be found diffi- 
cult of exact interpretation, and which it is im- 
possible for any but the parties themselves fully 



Digiti 



zed by Google 



.85 

to explain. What attempt was made does not 
appear; This I think 4oes most distinctly appear, 
that he did at this tinie insist upon his xights, and 
upon enjoying those privileges which he con- 
sidered to be legally his owp. Wherever these 
obscure and illTunderstood expressions occur, 
they must be receivj^d with such explanations 
as will render theip ponsistent with the main 
body iwd substance of the whole case. Another 
passage in the letter No, 6, which is dated on 
the SOthof May, has been relied upon as shew- 
ing that Mr. Dalrymple did not consider him*- 
self married at that lime* In that letter he says, 
" I am truly wretched, I know not what I write, 
^^ how c^n you use me so? but {on Sunday ^ on 
^^ mjf ^oyi^) you shall, you jnust become ipy 
*^ wife, it is my right," and therefore it is ar-^ 
gued that she h^d v^o\ yet become his wife. The 
only interpretatiop I can assign to this passage, 
which appears to have been written when he was 
in 9^ sta|;e pf great agitation, is, that on Sunday 
she was to sublimit to what hp had described as the 
rights of a husband* It is not to be understood 
that a public marriage was to be ^xecut^d bci- 
twqen thpm on that 4d^y9 because it is clear from 
the whole course and nature of the trs^nsaction, 
that no such ceremony was eyer intended: It 
appears from all the facts of ^he case, th^t it was 
to be a private marriage, that it was so to pontinue^ 
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^nd therefore no celebration could have beeq 
intended to take place on that approaching 
Sunday. 

In a case so important to the parties, apd relating 
to transactions of a nature so secret, I have ven-^ 
tured to exercise a right not possessed by the 
advocates, of looking into the sworn answers of 
the parties upon this point: and I find Miss Gor^ 
don swears positively that intercourse frequently 
passed between them subsequently to the written 
declaration or acknowledgment of marriage. 
Mr. Dalrymple s\rears as confidently that it did 
pot so take place, but he admits that it did on 
some one night of the month of May, prior to the 
signature of the paper marked No. 1 ; the date of 
which, however, he does not assign, any more 
than he does that of the night in which this inter-r 
course did take place. Now consider the effects 
of this admission. It certainly does often happen 
that men are sated by enjoyment ; that they rcr 
linquish with indifference, upon possession, plea- 
sures which they have eagerly pursued : But it is 
a thing quite incredible that a pian so isated and 
cloyed should afterwards bind hipiself by volun- 
tary engagements, to the very same party who 
|iad worn out his attachment. Not less incon* 
distent is this supposition with the other actual 
^videncei^ the case, for all these letters, breathing 
3,11 these ardors, are of a subsequent date, and 
prove that these sentiments clung to his heart as. 
plosely and as warmly as ever during the whpl^ 
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contmuance of his residence in Scotland. I ask 
if it is to be understood, that Mdth such ^ feelings 
he would relinquish the pleasures which he had 
been admitted to enjoy, and which he appears to 
value so highly, or that she would deny him those 
pleasures for the consolidation of her marriage, 
which she had allowed him," according to hjs own 
account, gi-atuitously and without any such in- 
ducement. 

On this part of the case I feel firm. It is not 
a point of foreign law on which it becomes me to 
be diffident; It is a matter of fact examinable upon 
common principles, and 1 think I should act in op* 
position to all moral probabilities, to all natural 
operations of human patssions and actions, and to 
ail the fair result of the evidence, if I did riot hold 
that consummation was fully proved. If this is 
proved, then is there, according to the common 
consent of all legal speculation on the subject, an 
end of all doubt in the case, unless something has 
since occurred to deprive the party of the benefit 
of a judicial declaration of her marriage. 

What has happened that can have such an 
eflfect? Certainly the mere fact of a second mar-, 
riage, however regular, can have no' such effect. 
The first marriage, if it be a marriage upheld by 
the law df the country, can have no competitor 
in any second marriage, which can by legal pos- 
sibility take place; for there can be no second 
marriage of living parties in any country which 
dk&Uows polygamy^ There may be a ceremony, 
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but there c^xx be no second marriage— it is a mew 
nullity. 

It ia said that by the law of Scotland, if the 
yife of the first private marriage chooses to lie by, 
and to suffer another woman to be trepanned into 
a marriage with her husband, she may be barred 
personali egoceptiom from asserting her own mar- 
riage. Certainly no such princijple ever found its 
way into the law of England; no connivance 
xfould affect the y^tlidity pf h^r pwn marriage} 
m^^ ai} active concurrence on her pp^rt in seduc- 
ing an innocent woman into 4 fraudulent marriage 
with her own husband, though it might possibly 
subject her to punishment for ^ criminal conspi- 
racy, would have no such effect But it ig proper 
that I shopid attend to the rule of the law of 
Scotlaqd upon thi^ subject. There is no proof, 
I think, upqn the ^x)iibition of Scotch law, 
which hais bepn furnished to the Pourt, that such 
a principle w^ ever ^dn^itted cj^uthoritatively \iov 
though in the grosp pas^ pf Campbell versus 
Cochrane, in the year 1747, the Court of Session 
did hold this doctrine, yet it was afterwards re- 
. tractedand abandoned on the {^trt pf the secomi 
Alvife, before the House of Lprds, which most 
^ assuredly it would not have been, if any hope 
had been entertainpd of upholding it as the ge- 
nuine law of Scotland^ because the second wife 
could never haye been advised to consent to the 
admission of evidence which very nearly over- 
threw the rights of her own marriage. Under 
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tke correct application of the principles of that 
law, I conceive the doctrine of a medium impedir 
menium to be no other than this, that on the 
fwtum of a marriage, questioned upon the ground 
of the want of ^ serious purpose and mutual xxn^ 
derstanding between the parties, or indeed on 
any other ground, it is a most important circum- 
stance, in opposition to the real existence of such 
serious purpose and understanding, or of the ex- 
istence oia, miarriage, that the wife did not assert 
her rights, when called upon so to do, but suf- 
fered them to be transferred to another woman, 
without any reclamation on her part. This doc- 
trine of the effect of a mid-impediment in such a 
case, is consonant to reason and justice, and to 
the fair representations of Scotch law given by 
the learned advocates, particularly by Mr. Cay in 
}iis answer to the third additional interrogatory, 
and Mr. Hamilton in his answer to the first fiir^ 
ther additional interrogatory; but surely no con* 
dufet on the part of the wife, however criminal 
in this respect, can have the effect of shying o^ 
initio an undoubted marriage. 

Suppose, however, the law to be otherwise^ 
how is it applicable to the conduct of the party 
in the present case? Here is a marriage, which 
at the earnest request of this gentleman, and on 
account of his most important interests (in which 
interests her own were as seriously involved ) was 
not only to be secret at the time of contracting, 
but w^ to r^nain a profound secret till he sho^ild 
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diink proper to make a disclosure; it is a marri-* 
age in which she has stood firm ia every way 
consisteat with that oUigaticm of secrecy, not 
only during the whole of his stay in Scotland, 
but ever since, even up to the present moment* 
She corresponded with him as her husband till hi^ 
left England, not disclosing her marriage • even 
to her own family on account of bis injunctions 
of secrecy. Just before he quitted this country, 
he renewed in his letters those injunctions, but 
pointed out to her a mode of communicating with 
him by letter, through the assistance of Sir 
Rupert George, the first Commissioner of the 
Transport Board. In the same letta: written on 
the eve of his departure for the Continent, he 
cautions her against giving ajiy belief *^ to a va« 
*^ riety of reports which. might be circulated about 
" him during his absence, for if ^he did^ they 
^^ would make her eternally miserable. I shall 
^^ not explain," he says " to what I am alluding, 
^* but 1 know things have been said, and the mo* 
^^ meat I am gdne will be repeated, which have 
' " no foundation whatever, and are only meant 
'^ for the ruin ot us both ; once more, therefore I 
-V. entreat you, if you value your peace or hap- 
-" piness, believe no report about me whatever.*' 
No doubt I think, can be entertained, that the 
reports to which he in this mysterious language 
ladverts, must respect some matrimonial connect 
tions, which had become the subject! of public 
-^ jgossip, and might reach her ear. Nothing how 
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ever, less than certain knowledge was to satisfy 
her according to his own injunction, and nothing 
could, I think, be more calculated to lull all 
suspicion asleep on her part. It appears, how- 
ever, that it had not that complete effect, for Mr. 
Hawkins says, that upon the return of Mr. Dal- 
rymple, in the month of August, 1800, when he 
(came to £ngland privately without the know- 
ledge of his father, or of this lady, he then, for 
the first time ** communicated to him many cir- 
" cumstances respecting a connection he stated 
'• he had had with a Miss Johanna Gordon at 
^^ Edinburgh, s^nd expressed his fears that she 
^* would be writing and troubling his father upon 
" that subject as well as tormenting him the said ^ 
" John William Henry Dalrymple ^yith letters, 
" to avoid whifch, he be^ed him not to forward 
** any of her letters to him who was then about to 
** go to the CJontinent, and in order to enable hin^ 
^ to know her hand-writing, and to distinguish 
^' her letters from any others, he then cut off the 
" superscription ftom one of her letters to him, 
*^ which he then gave . to the deponent for that 
^* purpose, and at the same time swore, £hat if 
^' he did forward any of her letters, he never 
" would read them ; and he also desired and en-r 
^^ treated him to prevent any of Miss Gordon's 
*' letters from falling into the hands of General 
** Dg,lrymple, and that he went off again to the 
** Continent in the iponth of September/' Mr, 
Hawkins further says, " that he did find means 
^* to prevent several of Miss Gordon's letters ^d^ 
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^ dressed to General Dalrymple^ from beipg re* 
^' Oeived by faiiQ, but hayiog found considerable 
^^ risque pmd difficulty therein, and in order to put 
^^ a stop to her writing any more letters to General 
^' Dalrymple, he the deponent did himself write 
'^ and s^ddress a letter to her at Edinburgh, wherein 
^' he stated ths^t the letters which she had sent to 
^^ General Dalrymple had fallen into his hands to 
'^ peruse or to answer, as the General was himself 
^* precluded from taking any notice of letters from 
^* the precarious state he wq.s in, or to that effect, 
'* and urged the propriety of hpr desisting from 
- sei)ding any more letters to General Dalrymple; 
^^ and the deponent having, ifi his said letter, 
^^ mentioned that he was in the confidence of, and 
'^ in correspondence with IVf r^ Palrymple, she soon 
** afterwards commenc^d a correspondence with 
^^ him respecting Mr. Dalrymple, and also sent 
^^ many letters, addressed to Mr. Dalrymple, to 
** him, in order to get them forwarded; but the 
^K Deponent having beeji particularly desired by 
" Mr, Dalrymple not to forwar^ any such letters to 
^^ him, did not p§nd all, but thinks he did send 
^' one or twOj in consequence of her pontinued 
<^ importunities ;" he says, ^* that it was som(9 
^[ time in the latter end of the year 1806, or th^ 
<' beginning of the year 1807, that the corresppn* 
<< dence between Miss Gordon apd himself firs^ 
^\ commenced; and that after the death of Gene- 
^' ral Dalrymple, which he believes happened ii^ 
** or about the spring of the year 1807, she, in her 
^* correspondence with bim^ expres9ly ftss^rte4 
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*^ attd declared to hhn her marri^e ^ith Mf. 
'* Dalrymple." It appears then that Miss Gor- 
don knew nothing of Mr. Hawkins, except from 
the account he had given of himself, that he was 
the confidential agent of Mr. Dah'ymple, and 
therefore she might naturally have felt some he- 
sitation about laying the whole of her case' before 
him,. especially as General Dalrymple was alive, 
till whose death the marriage was to remain a 
profound secret ( but upon that event taking 
place, which happened at no great distance of 
time. Miss Gordon instantly asserted to Mr. 
Hawkins her marriage with Mr. Dalrymple, and 
he, wishing to be furnished with the particu- 
lars, wrote to her for the purpose of obtaiiiing^ 
ihetiky whicfh s^h^ thereupon communicated, and 
at the same time sent him a copy of the origi- 
nal papers, which in the language of the law of 
Scotland, she called her marriage lines. — She 
mentioned likewise some bills which had been 
left unpaid by her asserted husband, upon which 
he v^rote to Mr. Dalrymple, and he says, " that 
" he has no doubt Mr. Dalrymple received the 
•' letters, because he replied thereto from Berlin 
" or Vienna, and caused the bills to be regularly 
" discharged." He says, ** that in the latter end of 
" May, in the year 1808, Mr. Dalryniple returned 
" again to England."— I ought to have mentioned 
that it appears clearly, that Miss Gordon had 
been sending letters lo Mr. Hawkins, expressive 
of her uneasiness on account of the reports which 
k^ prevailed : of a msMrriage about to be entered 
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ibto by Mr. Dalrymple. She says, in a letter 
to Mvi Hawkins, ^' 1 shall have no hesitation 
'> in putting my papers into the hands of a man 
^* of business, and establishing my rights, as it is 
" a very unpleasant thing to hear different reports 
V every d^y ; the last one is, that Mr. Dalrymple 
** had ordered a new carriage on his marriage 
" with a nobleman's daughter." This description 
cannot apply to the marriage which has sinccf 
taken place with Miss Manners,but is merely some 
vague report which it seems had got into common 
discourse and circulation^ On the 9th of May, 
she writes to know whether any accounts had 
been received from Mr. Dalrymple, and says^ 
^^ Any real fnend of Mr. Dalrymple's ought to 
^* caution hiin against forming any new engage^ 
*^ ment ;" and she protests most strongly against 
his entering into a matriinonial connection with 
another woman.-'—In the end of that very month 
of Mayj Mr. Dalrymple c^me home, haying 
been at different places on the continent; he 
went down to Mr. Hawkins's house at Findon^ 
where having met him, they conversed together 
upon Mr. Dalrymple's affairs^ and particularly 
upon his marriage with Miss Gordon^ and on 
th^t occasion, Mr. Hawkins having at this time 
BO doubt left upon his mind of the marriage, and 
fearing from the manner and conduct of Mr. Dal-^ 
rymple^ that he had it in contemplation to marry 
Miss Manners, the sister of the Duchess of St 
Alban's, he cautioned him in the most anxious 
manner against taking such a 9tep/ and in th^ 
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strongest language ^hich he was able to express?/ 
described the mischiefs which would result from 
such a measure, both to himself and the Lady, 
and the difficulties in which their respective fa- 
milies might be involved, owing to Mr. Dalrym- 
ple!s previous marriage. Mr. Hawkins thought 
at the time that those admonitions had had the 
good effect of deterring him from the intention 
of marrying Miss Manners, though he mentions 
a circumstance which bears a very different com-' 
plexion, viz. that Mr. Dalryniple took from him 
almost by force, some of Miss Gordon's let:ter89 
and particularly those annexed to the allegation^ 
He says, " that Mr. Dalrymple took them under 
'* pretence of shewing them to Lord Stair, and 
" seemed by his manner and expressions to con- 
^^ sider that he had thereby possessed himself of 
** the means of shewing that Johanna Dalrymple 
" was not his wife." It was about the end of the 
month of May, that Mr. Hawkins and Mr. Dal- 
rymple held this conversation at Findon, and 
upon the 2d of the following month, Mr. Dal-^ 
rymple was married to Miss Manners, before it 
was possible that Miss Gordon could know the: 
&ct of his arrival in England. Upon her know^ 
ledge of the marriage, she immediately proceeds 
to call in the aid of the law.-r-^I profess I do not 
see what a woman could with propriety have* 
done more to establish her marriage rights ; Mr. 
Dalrymple was all 4h^ time abroad, and the place 
of his residence perfectly unknown to her ; d9 
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J^rocess could dperate upon him from the Courts^ 
either of S^^otlaiYd or England, nor w^s be 
amenable in atiy manner irhatever to the laws of 
either country. She did all she could do undei' 
the obligations of secrecy^ which he had imposed 
lipon her, by entering; her j>rivfeite protest against 
his forming any new fcotiiiection ; she appears to 
me to have satisfied the whole demands of that 
duty, which such circumstances imposed tipon 
her; and I must say, that if an innocent Lady 
has been betrayed into a marriage, which con- 
veys to her neither the character nor rights of a 
, wife, I cannot upon any etidence which has been 
produced^ think that the conduct of Miss Gordon 
is chargeable, either legally or morally, with 
haying contributed to so disastrous an event. 

Little now remains for me but to pronounce 
tihe formal sentence of the Courtj and it is im-» 
^ssible to conceal from my own observation the 
disti'ess which that sentence tnay eventually in* 
flict upon One, or perhaps more individuals^ but 
the Court must discharge its public duty, how* 
ever painful to the feelings of others^ and possibly 
^ its own ; and 1 think I discharge that duty in 
pronouncing, that Miss Gordon is the legal wife 
of John William Henry Dalrymple Esq. and 
thai he, in obedience to the law, is bound to re- 
(jeive her home in that character, and to treat her 
with conjugal affection, and to certify to ihm 
Coxktt that he has so done, by the first Session 
of the next Tei'm. 

END OP THE JUDGMENT. 
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Depositions of Witnesses, 

KXAMlMtD ON TRC 

LIBEL AND EXmBITS, 

GIVEN ON BEHAI^F OF 

« 

MRS. DALRYMPLEt 



S8th March, 1809. 
DAME CHARLOTTE JOHNSTONE, Wife of 
Sir John Lowther Johnstone, of Portman Square^, 
in the Coanty of Middlesex, Baronet, aged twenty- 
six years, a Witness produced and sworn. 

1. xO the first article of the said Libel the Deponent saith, 
that she b the sister of Johanna Dalrymple, formerly Gor- 
don, Party in this Cause, and that in or about the month of 
March, in the year 1801, whilst the Deponent and her said 
sister were living with their father Charles Gordon, Esq. 
at his house in St. Andrew's Square, in the City of Edin« 
bargh, in Scotland, ^n acquaintance commenced between the 
articulate John William Henry Dalrymple, Esq. Party in 
this Cause, (who was then a Lieutenant in his Majesty'a 
Fifth Regiment of Dragoon Guards, stationed at Piershill 
Barracks, near the said City of Edinburgh, in Scotland,) and 
the Deponent's said sister, by the said John William Henry 
Dalrymple visiting at the house of their said &ther, Chartas 
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Gordon, Esq. and when such their acquaintance commenced, 
the said Johanna Dalrymple^ then Gordon, was a Spinster, 
upwards of twentjr-one years of age, and, as the Deponent 
believes^ was free from all matrimonial eonlractA am en* 
gageraents ; and he, the said John William Henry Dalrym- 
ple was a Bachelor, aged about nineteen years, and for 
aught the Deponent knows to the contrary, he wras also free 
from all matrimonial contracts and engagements; and a short 
time after the acquaintance of the said parties commenced 
they became extremely familiar and intimate, and there ap- 
peared to be a great flirtation between them, insomuch that 
the Deponent had no doubt but that t^ke said John William 
Flenry Dalryraple had made his addresses to the said Johanna 
Dalrym pie, theft Gordon, in the way of marriage, but the De» 
ponent was kept in ignorance, by her said sister, of her hay- 
ing accepted such the courtship and addresses of the said John . 
William Henry Dalryraple for some time, and when the Dc« 
, ponent used to ask her said sister as to her intentions in re- 
spect ta her becoming the wife of the said John William 
. IJenry Dairy mple> she used ta laugh it ofl^ and never give 
the Deponent a direct answer thereto. And the Deponent 
ftfrthersaitb, that though, in the month of May, in the said 
year 180#,she did not douBt from the flirtation thai was kept 
up between the said John William Henry Dalrymple and 
the said Johanna Dalrymple, then Gordon, (and which she 
sai^ w»3 carried on secretly and unknown to their respec-* 
tire &H>ers,> that Hkey had a Tie upon each other ftpm some 
pDot&ise enltered into by them, so that neither of the p$iFtito 
coviM ma«y any other person without each other's per- - 
missloiif Yet the Deponent had no knowlfedge of Hhe 
mid PaFtie» in tiftts- Cause having respectively sigiled and 
exchanged a written Promise of Marriage with each other at 
Iita,ttim9w And ^he farther saith, that in the laist week of 
th^ said^ mouth of May, 1804, she went from her sai(f 
^her^s house in St. Andrew'^ Square, Edinburgh, where. 
8h«'lefl' her sister Johanna Dalrymple, then Gordon, and die 
ft»* o# Ae family-, to go on a visit at North Berwick, and 
iKdi nett retfira therefrom tilV dlbont the middle of the montb 
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oH June following^ vfken Ae fcfond the said fiunily^ aiid^ 
amongst them, her said sister Jobamm Dalrymple, PKrty 
in this Cause, at her said father's country seat )it Braid, about 
three mile* from Edinburgh ; and the Deponent therefore 
knew nothing of what passed betwedn the said John Wil« 
liam Henry Dalrymple and Johanna Dalrymple, formerly 
Gordon, his wife, during the time she, the Deponent, Was 
so as aforesaid absent on such visit, for the said Johanna 
Dalrymple did not make the Deponent her confidante. And 
the Deponent also further saith, that she and her said sister 
Johaima Dalrymple, formerly Gordon, used to sleep together 
in their said father's house ; and that in the house at Braid 
aforesaid there was a dressing-room which was soldy used 
by the said Johanna Dalrymple, formerly Gordon, (the way 
to which was through their said bed room,) and there wae ' 
another dressing-room which was always used by the De^ 
ponent; and iir^the latter end of the month of June, and 
beginning of the month of July, iu the said year 1804, thd 
Deponent, firom haying heard it reported that the sftid Joho 
William Henry Dalrymple had been known to go late at 
night toi the Deponent's said father's house at Braid, and 
had been seen coming therefrom early in a morning, was, otf 
talking 4o her said sister Johanna Dalrymple, foi^merly Gor^ 
don, on that subject, led to suspect that, from what her said 
sister said at the time, that she had sometimes concealed the 
said J^n Willkm Henry Dalrymple in her said dre^ng^ 
room^but the Deponent nerer saw or heard him either g6 
intc^or come out of, the said dressiiig-rt)om, and ney^ heard 
any noise therein which led her to suppose he was there, 
and netet actually kiiew of his being therein ; neither did ih# 
ever miss the said Jc^auna Dalrymple, formerly Gorcfon^ 
from her bed dutiiig the tiiHe she was in the habit of sleep' 
ing wich the Deponent ; and although the Deponent did 
jiieverVheless suspect that the said John William Henry 
Dali^mpie baril at some time, or fim<('s, (though she kne# 
not when,) been in her said sister^s dressing-room, yettho 
Depoo^t never did imagine that they had consummated a 
wuanagf^ betweeft^ tNa^ ia tlie said housa, oi^ at* aay o|lie# 
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place, nor did the Deponent know or consider that they the 
said John William Henry Dalrymple and Johanna Dalrym- 
ptc) formerly Gordon, bad exchanged acknowledgments in 
writing of their being lawful husband and wife^ or bad con* 
tracted or bound themselves to each other according to th^ 
laws, usages, and customs of the kingdom of Scotland in 
respect to marriages, for the Deponent never^ till after the 
proceedings in this Cause had commenced, knew or heard 
that they the said Parties in this Cause had exchanged writ- 
ten acknowledgments of their being lawful husband and wife, 
and had consummated their marriage, but, on the contrary 
always, till very lately, conceived that they the said Parties 
in this Cause had merely entered into a written promise with 
each other so as to have a Tie upon each other that neilirer 
of them should marry another person without the consent of thn 
other of them; and although the Deponent did^very frequently 
(after she understood thesaid Parties had entered intosuch writ* 
tenpron^ise with each other)in her letters to her said sister ad* 
dress her as Mrs. Dalrymple, and did also prior thereto 
call the said John William Henry Dalrymple '^ Brother 
Dal. */' yet she saith she only did so jocularly, and not from 
a belief at that time of their being husband and wife ; and 
even so late only as last January was twelvemonth^ when 
the Deponent was in Scotland^ and her sister, the said Jo- 
hanna Dalrymple, was on a visit to her at Balincreiff, near . 
Edinburgh, the Deponent, in conversation with her said sis* . 
ter, took occasion to ask her when she meant to become 
Mrs. Dalrymple? to which she answered, ^' You shall never 
see me Mrs. Dalrymple :" pr to that effect. And the De- 
ponent lastly saith, that the aforesaid acknowledgment^ 
or contract of marriage, so entered into and exchanged be- 
tween them the said Parties in this Cause, was kept a se* 
cret by them, and they never appeared familiar with each 
other but when they were not in company, for when thejr^ 
were in company at the Deponent's said father's house the 
lame distance was observed by the said John William 
Henry Dalrymple towards the said Johanna Dalrymple, 
lormerly Gordon, as towards the Deponent, or anjr othei: 
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person ; aad ih&y were not, to the Deponent's knowledge 
generally known as to be or considered lawful husband and 
wife, nor does she erer recollect to have beard the said Jo* 
hanna Dalrjmple, formerly pordon, at any time call him^ 
the said John William Henry Dalrymple, her husband, ox 
acknowledge him as such ; but she thinks, and is pretty 
certain, she hath heard him call her said sister his wifii 
frequently ; ' and further to the said article she cannot de* 
pose. 

2. To the second Article of the said Libel, and to ihm 
Paper-writings marked No. I and No. 9, therein particu* 
laxly pleaded and referred to, the Deponent saith that she of 
course was accustomed to see her said sister Johanna Dalrym« 
pie very frequently write and subscribe her name in the 
course of the number of years they lived together, aad 
thereby the Deponent became well acquainted :nrith her said 
sister's manner and character of hand* writing and subscript 
tion, but she does not remember ever to have seen the said 
John William Henry Dalrymple write, though she saith 
she acquired a good knowledge of his manner and character 
of hand«writing from having often, during the said year 
J804, received notes from him, and seen letters which she 
hath known to have come from him. And the Deponent 
having now carefully viewed the said two Exhibits, marked 
No. 1 and No. S, pleaded and referred to in the said second 
Article, and noW produced and f hewn to her, she saith 
that she verily believes the words ^^ & I promise the same," 
written in the said Exhibit, marked No. I, and the super- 
scription ^^ J. Gordon," theifeto set and subscribed were 
and are of the proper hand-writing and subscription of her 
said sister Johanna Dalrymple, then Johanna Gordon, spin- 
ster, and from the knowledge she had as aforesaid acquired 
of the hand- writing and subscription of the said John Wil- 
liam Henry Dalrymple, Party in this Cause, she is of opinion 
and believes that the rest of the said Paper- writing, marked 
No. 1, and the name <^ J. Dalrymple," thereto set and-sub* 
scribed are of the proper hand-writing and subscription 
of the said John William Henry Dalrytnpte, Party in this 
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C^uacy from the great similaf ity she observes in siteh 'wriiiog 
tnd signature to his the saidJohU William Henry Dakymple's 
hand*writing ; but she cannot take upon herself to say of 
vrhose hand-writing the endorsement, << a sacred promise'* 
is. And the Deponent having carefully viewed and perused 
Hie said Paper- Writing, marked No. 3, she saith that she is 
not quite so certain whether the name ^* J. Gordon," thereto 
set and subscribed, is of the hand«writing of the said Jo- 
hanna Dalrymple, . formerly Gordon, or whether any part 
.af the said Paper-Writing is of her said sister's hand- 
writing, though the said signature bears some resemblance 
to her manner and character of subscription ; neither can she 
with any degree of certainty say whether any part of the 
said Exhibit, marked No. £, is of the hand-writing of the 
said John William Henry Dalrymple, Party in this Cause, 
though she thinks that the two first lines thereof, and the 
date and subscription thereto,^^ May 28th, 1804," " J. Dal- 
rymple," bear a very strong resemblance to his manner aad 
character of- hand-writing and subscription; but she hath 
not the least doubt, and does verily believe that J. Dal- 
rymple and J. Gordon, who appear to be Parties to the said 
two Exhibits, marked No. 1 and No. 2, and John William 
H^nry Dalrymple, and Johanna Dalrymple, his wife, for- 
merly Johanna Gordon, spinster, the sister of the Deponent, 
and the Parties in this Cause, were and are the same x)ersons, 
and not divers: and iiirther to the said article she cannot de- 
pose. 

3. To the third article of the said Libel the Deponent 
saith, that the marriage pleaded in the first article of the said 
Libel on which she is examined, to have been entered into 
between the said John William Henry Dalrjrmple and Jo« 
hanna Dalrymple, formerly Gordon, Parties in this Caase, 
was so entered into as she is certain, and also (if consum- 
tnated) was so consummated without the knowledge or privity 
of their respective parents, for it was kept wholly a secret 
from both families that such a marriage had been entered 
into, and further to said article she cannot depose, save that 
the said Johanna Dulrymple, formerly Gordon, continued 
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tod Tesid^ fctth* houfee ofCli&rles Gwxlon, Esq. htt Mh^, 
and passed under fM*r maiden name of Gordon, till the pto- 
fcccdings in this Cause "tvtrt comthehced: and furthct she 
cannot depose. 

4: To the fourth article of the said Libel the Disponent 
fcaith, that she well remembers the said John William ff«enr^ 
t)alrymplc went to join his regiment at Dnnbar in Scotland, 
Boon after or about the time the marriage in question iii this 
Cause is pleaded to have been entered into between the part it?i 
therein, after which time the Deponent had reason to suspect 
that a correspondence was kept up' between them, the isaid 
parties in this Cause ; but her feaid sister being very secret 
with the Deponent, in respect thereto she cannot further dfe* 
pose to the said article^ 

6. To the fifth article of the said Libel, and to thfe ter^ral 
exhibits therein pleaded and referred to, the Deponent knowi 
not to depose. 

6. To the sixth article of the said Libfel the Deponent 
sahh, she knows not to depose save that one day happening 
as she believes, sometime about the time pleaded^ (though 
she can ty no means remember the time xn place, when ot 
where the circumstance now about to be deposed of by het 
look place) she, the Deponent, being with her sister the 
said Johanna Dalrymple, formerly Gordon, alone (ivhom 
the Deponent did not then consider as married) a paper* 
wtitinf was produced by her Said sister, who read the 
tame, to the Deponent, by which the Deponent understood 
that the said John William Henry Dalrymple, andthfeD6- 
ponent^s said sister, had entered into such ah engagertieht 
that they had a Tie upon each other, so that neithet of thetA 
<^uld marry any other person without the consent of the other 
of them: but the Deponent did not consider from what she 
beard read as aforesaid, that it was an acknowledgment at 
declaration of a marriage between them the said Parties Itx 
this Gaute : and she further saith that at the time notv deposed 
tff, her said sista*, Johanna Dalrymple, Party in this Cause^ 
told th^ Deponent that she wished h^r to be a witness t6 
what Mr. Dalrymple had written (meaning the paper ivritin^ 
wUck At hkd jatt (hen read to the Deponent) aiid UkJtd 
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the Deponent if she had any objection io sign such paper ai 
a witness ; to which the Deponent replied that she had not 
the least objection to do so if it could be of any service to her 
and her said sister, saying, she wished the Deponent to sign 
it to keep him (meaning the said John William Henry Dal- 
rymple, Party in this Cause) to his word ; the Deponent there- 
upon replied, that if he required that to keep him to his word 
he was not worth having : but the said Johanna Dalrymple 
continuing to urge the Deponent to sign such paper-writing 
as a witness, and saying it would be doing her a favour to 
sign the same as a witness, she, the Deponent, accordingly 
did so, although she did not see the same written or signed 
together by either of the parties therein mentioned : and 
further she cannot depose. 

7. To the seventh article of the said Libel and to the 
Paper Writings or Exhibits, marked No. 10, and No. II, 
to the said Libel annexed, and in the said seventh article, 
particularly pleaded and referred to, the same having been 
now produced and shewn to and carefully viewed and 
perused by the Deponent, she saith that the name and 
word «^ Witness, Charlotte Gordon," appearing subscribed 
and written at tlie bottom of the said Exhibit, marked 
No. 10, is of her the Deponents own proper hand-writing 
and siib^cription, and she knows the same thereby to be 
the very same Paper writing by her deposed of in her depo- 
sition to the sixth article of the said Libel, which paper- 
writing, except what the Deponent so as aforesaid wrote 
thereon, she supposes and believes is all of the proper handr 
writingofthe said John William H^nry Dalrymple, Party 
in this Cause ; but she cannot take upon herself io say of 
whose hand-writing the said Exhibit, No. 11 is. And she 
lastly saith, that she hath not a doubt, but does verily be- 
lieve that John William Henry Dalrymple and Johanna 
Gordon, who appear to have been Parties to the said Exhibit, 
marked No. 10; and John William Henry Dalrymple, and 
Johanna Dalrymple^. formerly Gordon, his wife, the Parties 
ip this Cause were and are the same persons, and not divers; 
and further she cannot depose. 
S.^To th^ eighth article of the said Libel the DjeppDen^ 
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saitby that she remembers the said Joha William Henrj 
Dalrjrmple left Scotland with his father, General William 
Dalrjrople, in the month of July, m the said year 1804, 
or thereabouts, and came to England, and continued to 
live and reside there till about the month of July, 1805, 
when he went to Malta; and the Deponent having, in 
the month of January, in the said year 1806, married, her 
present husband, came also to live in England, and in the 
course of the time between her so coming to live in England 
and the said month of July, when the said John William 
Henry Dairy mple went to Malta, she saw him once or 
twice in her own house, but she hath no knowledge of 
his having written the letters mentioned and alluded to 
in the said article to her the Deponent^s said sister, Jo- 
hanna Dalrymple, formerly Gordon: and further to the 
said article she cannot depose. 

9. To the ninth article of the said Libel and to tlie seve- 
ral Exhibits therein pleaded and referred to, the Deponent 
cannot depose. 

10. To the tenth article of the said Libel, and to the 
Paper Writings or Exhibits, marked No. S, No. 4, No. 5, 
No. 6, No. 7, No. 8, No. 9, No. 12, No. 13, No. 14, 
and No. 15, which are particularly pleaded and exhibited 
in- the 4th, 5th, 8th, and 91h articles of the Libel, ou 
which she is now examined, which said Exhibits purport 
to be notes and letters, and have now been produced and 
shewn to and carefully viewed and perused by the De- 
ponent. She saith she is of opinion, and believes that 
the initial letters « J. D." to the said Exhibits, No. 3, 
No. 4, No. 5, No. 6, No. 7, No. 8, and No. 9, the 
initial letter " D." to the said Exhibit, No. 12, and the 
initials " J. D.'' to the said Exhibits, No. 13, and No. 
14 and 15, and the superscriptions thereon were and are 
respectively of the proper hand«writing and subscription 
of the said John William Henry Dalrymple, Party in 
this Cause. And that by the words ^^ My dearest sweet 
wife/* ." My dearest sweet love," " My beloved wife,". 
and such like, as well as various other expressions con* 
tained in the said letters, was meant and intendedi th4 
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said Johanna Dalrympfe, his wife, the Partj in this Cause, 
and that John William Henry Dalrymple, who wrdtc, sub- 
scribed, superscribed, and sent the said letters, and Johanna 
Dalrymple, to whom the same were addressed, under her 
maiden name of Gordon, and John William Henry Dal- 
rymple, and Johanna Dalrymple, his Wife, the Parties in 
this Cause, were and are the same persons, and not divers : 
and farther she cannot depose. 

CHARLOTTE JOHNSTONE- 

SOth March, I8OD. 

Repeated and acknowledged before 
Dr. Ogilvie, Surrogate. - ^ 

Pres. Mark Morley^ 
Notary Public. 



On the Libel and Exhibits given on behalf of Mrs. 
Dalrymple. 



22d April, 1S09. 
SAMUEL HAWKINS, of Findon, in the County of 
Sussex, Esq. aged forty-nine years and upwards^ 
a Witness produced and sworn. 

' 2. TO the second article of the said Libel, and to the 
{)aper writings or exhibits marked No. 1. and No. '2. therein 
pleaded and referred to, and now produced and shewn to 
the Deponent, he saith, that he hath been well acquainted 
with the articulate John William Henry Dalrymple, Party 
in this Cause, from the month of August or Septeimber 1806, 
to the present time, and hath during that time frequently 
teen him write and subscribe his name ; and hath also re- 
ceiyed many letters from him, whereby the Deponent hath 
become weU acquainted with his manner and character of 
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iiand-writiiig «iid subscription. And having now carcfullj 
viewed and perused the Paper-writing or Exhibit marked 
No*. 1. and the endorsement tliereon of the words '' A Sacred 
Promise," he suitb, that be can and does, without the least 
doubt or hesitation, depose, that he veril j and in his con- 
science believes the words '^ I do hereby promise to marrj 
you as soon as it is in my power, and never marry another;" 
and also the name ^^ J. Dalrymple," written and subscribed 
in the said Exhibit, marked No. 1. were and are all of the 
proper hand-writing and subscription of the aforesaid John 
William Henry Dalrymple, Party in this Cause. And lie 
further saith, that soon after the commencement of his ac- 
quaintance with the said John William Henry Dalrymple, 
he the Deponent had occasion to correspond with the arti- 
culate Johanna Dalrymple, formerly Gordon, also Party in 
this Cause ; and in consequence thereof the Deponent re- 
ceived a great many letters from her, written and dated from 
Scotland, between the latter end of the said year 1806, arid 
ike end of January last past ; the last letter he received from 
her, being dated the 28th of Ja^uary, 1809, in all of which 
letters she subscribed herself " J. Gordon," to the best of the 
Deponent's recollection, excepting in her said letter, in which 
she subscribed herself ^* J. Dalrymple," and the Deponent 
invariably addressed her as Miss Gordon, excepting his 
reply to her said last letter, which he addressed to her as 
^ Mrs. Dalrymple," and by his so- receiving many letters 
ttlmi the said Johanna Dalrymple, formerly Gordon, he 
thereby became well acquainted with her manner and cha- 
racter of hand-writing and subscription, though he never 
saw her write. And the Deponent having now again care* 
fully and attentively viewed and perused the said Paper 
Writing or Exhibit, marked No. 1. and having compared 
some of the said letters, which he as aforesaid received from 
the said Johanna Dalrymple, formerly Gordon, with tlie 
words ^^ and I promise the same," and also with the name 
" J. Gordon," written in and subscribed to the said Exhibit 
No« 1. hesaith, that he hath not the least doubt, but does 
verily believe that the said recited words and signature, 
were and are of the proper hand- writing and subscription of 
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the same person ; vho so as aforesaid, corresponded irith the 
Deponent, and subscribed herself "J. Gordon," and aftcr- 
\rards " J. Dalrymple," and whoin he also belicres, to be 
the identical Johanna Dalrymple, formerly Gordon, the 
Party promoting this Cause ; but he cannot take upon him- 
self to depose of whose hand^ifriting the said endorsement 
*' A Sacred Promise" is. And the Deponent having now 
carefully viewed and perused the said Paper Writing, marked 
^No. S. be saith, that he does also, without the least doubt 
or hesitation depose, that the words " I hereby declare, that 
Johanna Gordon is my lawful Wife, May 28th, 1804,*' 
and the name ^^ J. Dalrymple," thereto set and subscribed ; 
and also the three words " and I hereby" commencing the 
next sentence in the said exhibit, were, and are, as he verily 
and, in his conscience believes, of (he proper hand-writing 
and subscription of the aforesaid John William Henry Dal- 
rymple, Party in this Cause, and that the remaining part of 
the said sentence, contained in the following words, ** Ac- 
knowledge John Dalrymple as my lawful Husband^" and 
the name " J. Gordon," set and subscribed thereto, were, 
and are of the proper handwriting and subscription of the 
same person, who as aforesaid corresponded with the De- 
ponent, and subscribed herself " J. Gordon," and afterwards 
" J. Dalrymple," and whom he believes to be the articulate 
Johanna Dalrymple, formerly Gordon, the Party promoting 
this Cause ; and he does therefore verily believe, that J. Dal- 
rymple and J. Gordon, who were Parties to, and wrote and 
signed the said two Exhibits, marked No. ], and No. 2, 
and John William Henry Dalrymple, and Johanna Dal- 
rymple, formerly Gordon, Parties in this Cause, were and 
are the same persons and not divers. And further he cannot 
depose to the said Article. 

7, To the seventh article of the said Libel, and to the 
Paper Writings or Exhibits, marked No. 10, and No. II, 
therein pleaded and referred to, and now produced and 
shewn to the Deponent, he saith^ that leaving attentively 
viewed and perused the said Exhibit, marked No. 10, be 
hath not the least doubt, but does verily believe, that the 
whole body, series, and contents of the said exhibit, and alsa 
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the name " J. W. H. Dmlrymple," thereto set and shJ^- 
scribed, were and are all of the proper hand* writing and. 
subscription of the aforesaid John William Henry Dal- 
rymple, Party in this Causei excepting the names and words 
** J. Gordon," now " J. Dalrymple," appearing subscribed 
at the end of the said exhibit, and also excepting the name 
ajid word " Witness Charlotte Gordon," written at the foot 
or bottom of the said exhibit, which said names and word 
** J. Gordon," now "J Dalrymple," he verily believes to 
be, and he hath no doubt were, and are of the proper hand- 
writing and subscription of the aforesaid Johanna Dal- 
rymple, Party in this Cause, formerly Gordon, who* cor- 
responded with the Deponent, in the manner hereinbefore set 
forth. And the Deponent having also attentively viewed the 
initials "J. D/' and *' J, G.*' subscribed to the Exhibit or 
Envelope, marked No. II, he saith, he doth verily, and in 
his conscience believe the said initial letters *' J. I)." to be 
of the proper hand-writing and subscription of the aforesaid 
John W^illiam Henry Dalrymple, Party in this Cause ; 
and that the said initial letters "J. G." are of the proper 
hand-writing and subscription of the aforesaid Johanna Dal- 
rymple, formerly Gordon, Party in this Cause, who corres- 
ponded with the Deponent, in the manner hereinbefore set 
forth j under the name of " J. Gordon," and afterwards oC 
" J . Dalrymple," and the Deponent hath not the least doubt, 
but do^s verily believe that John William Henry Dal- 
rymple, and Johanna Dalrymple, formerly Gordon, who 
were Parties to the said Exhibits, marked No. 10, and sub- 
scribed the same, and set their initials to the said Exhibit 
or Envelope, marked No. 11, and John William Henry 
Dalrymple, and Johanna Dalrymple, formerly Gordon, 
Parties in this Cause, were, and are the. same persons and 
not divers. And further to the said Article he cannot 
depose. 

10th. To the tenth article of the said Libel the Deponent 
saithy that having now attentively viewed and perused the 
several Exhibits annexed to the said Libel, marked No. 3, 
No. 4, No. 5, No. 0, No. 7, No. 8, No. 9, No. 12, 
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No. \Sy No. 14, ^nd No. 15, pariicularlj pleaded and re- 
ferred to in the said article, the same having been now pro- 
duced and shewn to the Deponent, he saith, that he hath 
not the least doubt, but daes verily, and in his conscience 
believe, that the whole body, series, and contents of the said 
several Exhibits, and the initial letters " J. D** to the 
said Exhibits, No. 3, No. 4, No. 5, No. 6, No. 7, No. 8, 
and No. 9, the initial letter " D." to the said Exhibit, 
No. 12, the initial letters "J. D'* to the said Exhibits, No. IS, 
No. 14,'andNo. 15, and the several superscriptions thereon were 
andarerespectively of the proper hand-writing and subscrip- 
tion of the said ^ohn William Henry Dairy niple^ Party in this 
Cause, and that by the words " My dearest sweet wife,'* 
" My dearest sweet love," " My beloved wife,'* and sueh 
like, as well as various other expressions contained in the 
said letters was meant and intended, the said Johanna Dal- 
rymple, formerly Gordon, Party in this Cause. And also 
that John William Henry Dalryraple, who wrote, sub- 
scribed, and superscribed, the said letters, andx Johanna 
Dalrymple, to whom the same were addressed, niidev her 
maiden name of Gordon, and John William Henry Dal- 
rymple, and Johanna Dalrymple, formerly Gordon, the 
Parties in this Cause, were and are the same persons^ and 
not divers : and further he cannot depose. 

SAMUEL HAWKINS. 

Same Day. 

Repeated and acknowledged before 
Dr. Ogilvie, Surrogate. 

Pies. Mark Morley, 
Notary Public* 
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•On,the Libel c(nd Exhibits ^iven on behalf of Mrs. 
Dalrymple, 



1st May, 1809. 
ALEXAJS DER BRYANT, Clerk to Messrs. Thomas 
Coutts and Company^ Bankers, in the Strand, in the 
Countyof Middlesex, aged thirty years and upwards, 
a Witness produced and sworn* 

t. TO the second article, of the said Libel, and to the 
Paper- Writings or Exhibits, marked No. 1, and No. 2, 
annexed U> the said Libel, and now produced and shewn 
to the Deponent, he saith, he is a Clerk in the House of 
Messrs. Thomas Coutts and Company, Bankers, in the 
iitrand, and hatjii so been for about seven years, come next 
June, and he came first to know the articulate John Wil- 
liam Henry Dalrymple, Party in this Cause, about three 
or four years ago, (according to the best of his recollec- 
tion as to time) by seeing him come to the banking-house 
of the said Messrs. Thomas Coutts and Company, upon 
business ; and afterwards many letters came from him written 
from Germany to the said banking-house, which the Depo- 
nent knowa were answered; and that such answers were 
addressed to him, the said John William Henry Dalrymple, , 
ia Germany : and he further saith, that about a year ago 
(as well as he is now able to recollect the time) the said John 
William Henry Dalrymple, having returned from Germany, 
became in the habit of coming to the said banking-house, 
when he wanted money, and hath from that time, down 
to the present time, been, in the habit of so doing, and at 
' such time he always signs drafts for the money he so draws 
out at the said house of Messrs. Thomas Coutts and Company, 
who are his bankers ; ai\4 the Dejonent is the person io whom 
the. said John William Henry Dalrymple hath been in the 
general habit of coming to on those occasions. And he, the 
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Deponent, hath thereby had occasion to see the said John 
William Henry Dalrymple sign his name to drafts so frc" 

\ queiitly , that he hath thereby and by seeing the aforesaid 
correspondence of him the* said John William Henry iJal- 
rymple with the said honse, livhilst he remained in Ger- 
many as aforesaid, become perfectly well acquainted with 
the manner and character of hand«writing and subscription 
of him the said John William Henry Dalrymple, and hav- 

- ij\g now carefully and attentively viewed and perused the 
s?iid two Exhibits, marked No. 1, and No. 2, the Deponent 
saitb^that he hath not the least doubt, but does verily, and in 
his conscience believe, that the words " I do hereby promise 
to marry you as soon as it is in ray power, and never marry 
another," contained in the said Exhibit, marked No. 1, 
and the name f* J, Dalrymple," thereto subscribed, and also 
the words and figures " 1 hereby declare that Johanna Gor- 
don is my lawful wife, May 28th, 1804," the subscrip- 
tion, 'VJ. Dalrymple," and the further words, *^ and I 
hereby acknowledge John Dalrymple as my lawful husband," 
contained in the said Exhibit, marked No. 2, wer« and 
are of the proper hand^writing and subscription of him the 
aforesaid John William Henry Dalrymple, whom the De- 

^ ponent knows to be the Party in this Cause, and that John 
William Henry Dalrymple, who was a party to and signed 
the said two Exhibits, and John William Henry Dalrymple, 
Party in this, Cause, herein before deposed of, was and is 
one and the same person. And further to the said article he 
cannot depose. 

7. To the seventh article of the said Libel, and to the 
Paper- Writings, or Exhibits, marked No. 10, and No. 1 1, to' 
the said Libel annexed, and in the said seventh article par- 
ticularly pleaded and referred to, the same having been 
now produced and shewn to, and carefully viewed and pe- 
rused by the Deponent, he saith, that he does verily, and in 
his conscience believe, that the whole body, series, and con- 
tents of the said Paper- Wrj^ting, or Exhibit, marked No. 10, 
and the name " J. W. H. Dalrymple," thereto subscribed,^ 
to be all of the proper hand- writing and subscription of him 
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llie aforesaid Jobn William Henry DalrjAple, PaHjr Ui 
this Cause, the person of whom the Deponent hath hewin* 
before particuhirljr deposed of, excepting the iiame ^^ J. 6or# 
don," and the word " now" subscribed and written at the 
bottom of the said Exhibit, and also except the name and 
word *< Witness, Charlotte Gordon," written under it^ which 
he does not believe to be of the hand-writing of him A» 
said John William Henry Dalrymple, and knowt not of 
whose hand- writing the said t^ro names and words are, nor 
can he take upon himself to depose of whose hand-writing 
the said Exhibit, No. 11, or of any part thereof, or of the 
initial letters " J. D." or <« J. G." subscribed thereto, is or 
are, but has no doubt but that John William Henry Dal« 
r/mple, who was a Party to the said exhibit, maked No, lO, 
and John William Henry Dalrymple, Party in this Cause^ 
hereinbefore particularly deposed of, was and is one and the . 
cam.e person, and not divers : and further he cannot depose to 
the said article, 

10. To the tenth article of the said Libel, and to the 
Paper- Writings, or Exhibits, marked No. 8, No. 4, No. 5p ^ 
No. 6, No. T, No, 8, No. 9, No. 12, No. IS, No. 14, and ^ 
No. 15, to the said Libel annexed, and in this fourth, fifUi, 
righth, and ninth articles of the said Libel^ pasticularly 
pleaded and exhibited, the same having been now pr<)duced 
and shewn to die Deponent, ai^ he hayipg oaieftpUy and at« 
tentively viewed and perused the same^ the Deponrsnt saith, 
that he hath not a doubt, but does verily and in his (conscience 
believe, the whole body series an4 contents of tlie s4id seve« 
ral Exhibits, numbered as aforesaid, and the initM^l leltan 
w J. D." to the said Exhibits, No, S, No. 4, If o. 6, No. 7, 
No. 8, and No, 9, the ii^itial lettofr 'f D.*' to ify said ExhiUla^ 
No. 18, No. 14, and Ifo. 15, and ti^e initial lettets ^ J. D/* 
to the ssSd £jrhibit» No, IS, and the sMpersoriptions thereoa, . 
-meie and aro respectively of the proper band-writing and 
subseriptioil of the said John William Henry Dalrympit, 
^rty UI this Cai|se, hereinbefore particularly deposed o^ 
and tiiat the said John Williani Henry Dalrymple, who so . 
wrote, subscribed, superseribed, a^ sent the said lelleis, end 
John William Henry Dalrymple, Party in this Cause, was 
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aiad is one and the same person, and not divers : but farther 
to the said article he cannot depose. 

ALEX. BRYANT. 

Samedaj^ 

Repeated and acknowledged before 
Dr. Ogilvie, Surrogate. 

Pres. MabkMorley, 
Notary Public. 



On the Libel and Exhibits given on behalf of 
Mrs. Dalrymple. 



6th May, 1809. 
The Most Noble ALEXANDER, DUKE OF 
GORDON, of New Norfolk Street, Park Lane, in 
the County of Middlesex, aged sixty-five years^ 
a Witness jl^oduced and sworn. 

8. TO the second. Article of the said Libel, and to the 
Paper Writings marked No. 1, and No. 2, therein pleaded 
and referred to, and now produced and shewn to theDe- 
ponent, he saith, that he hath been on terms of great in- 
timacy with the family of the articulate Johanna Gordon 
(in the said Libel called Johanna Dalrymple), for many 
years, and hath known and been acquainted with the said 
Johanna Gordon from her childhood, and hath frequently 
xeoeived visits from her, with her father and others of her 
£unily, at his, this Deponents's seat, called Gordon Castle, 
in ficotlaad ; and hath also been pa visits to her father, and 
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bath there been in company wiib her, and ill the couiso of 
Buch his knowledge of, and acquaintance with her the 
said Johanna Gordon, he often saw her write and subscribe 
her name, and thereby became well acquainted with her 
manner and character of hand-writing and subscriptipn, and 
having now attentively viewed and perused the said two 
Paper Writings, marked No. 1 and No. 2, he saith, he 
hath not. the least doubt, but does verily, and in his con« 
science believe that the words ^' & I promise the same^** 
contained in the said Exhibit marked No. 1, and the name, 
" J. Gordon," thereto subscribed, and also the words, ** And 
I hereby acknotvledge John Dalrymple as my.lawful bus-* 
band," contained in the said Paper Writing or £xhibit| 
marked No. S, and the name, ^ J. Gordon" thereto sub« 
scribed, were and are of the proper hand- writing and 
subscription of tlie aforesaid Johanna Gordbn, in the said 
Libel called. Johanna Dalrymple, by him the Deponent 
hereinbefore deposed of, but he cannot take upon himself 
to depose of whose hand* writing the other parts of the said 
two Paper Writings^ or Exhibits are, but he saitfa^ that 
he is well satisfied in his own mind that Johanna Gordon, 
who was a party to, and signed the said two Paper 
Writings, marked No. 1, and No. S, and. Johanna Gou 
don by him the Deponent hereinbefore deposed oi^ whom 
he knows to be one of the Parties in thk Cause by the 
name of Johanna Dalrymple, -wife of the arti£ulate John 
William Henry Dalrymple, was and is one and the same 
person, and not divers; and further he isannot depose to 
the said Article. 

7. To the seventh Article of the said Libel, and to the 
Paper Writings, or Exhibifs, marked No, 10, and No. 11, 
therein pleaded and referred tOy and now produced a^d 
shewn to the Deponent, he having carefully viewed and pe* 
rused the same, he saith, that he hath not the least doubt^ 
but does verily and in his conscience, believe that the ns^me 
and word, " J. Gordon,'* (now) J. Dalrymple, set am} 
subscribed to the said Paper Writing, or Exhibit^ marked 
No. 10, were and are of the proper band*miting ai4 n^lu 
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ieriptioii of the afoi^^d Johaniia Gordon, by bim t&e De- 
ponent hereinbefore deposed of, imd who \$ in the «a|d Libel 
called Johanna Dalrymple ; but he (»innot take upon himself 
to depose to the hand- writing of the other parts of the said 
Paper Writing, or Exhibit, or of any part of the sdid Papef 
Writing, or Exhibit, marked No. 12. And the Deponent 
lastly saith, that from circumstances whi(;b have^come to his 
knowledge he hath not the least doubt, but does T^rily be*? 
lieye that Johanna Gordon, now Dalryraple, who ^as a 
party to, and signed the said Paper Writing^, or Exhibit, 
marked No. 10, and Johanna Gordon, by tiim, the Depo* 
nent, hereinbefore deposed of, and who is one Of the Parties 
in this Cause, by the name of Johanna Dalrymple, wife 
of John William Henry Dalrymple, was and is one ^d 
fli0 same ^lerson, and npt divers; i)nd further he cannot 
depose. 

60I(PON, 
8am«4ayy 

Repeated und acknpwledg^ befqi^ 
Dr. Stodda&t, Surrogate. 

fres. Marit MoRiiCr^ 
Nf>tary Public. 



On the LiBBf« and Exhibits given on bdhalf of Bfm. 
Dalrymple. 



7th4ane, 1809. 

THE Honourable henry erskine, of Am. 

iaondell, Adyocate, iiged aI)oat sixtj-two years,' a Witoesa 
]produced and sworn, ^f^poaes and wys^ That be has pracf? 
lised as anAdyqcat^ ifi the fppveme Co^rt of Session^ in 
Scotland, since 1768, and that be has formerly hold the si? 
tptJLoitti, (tf hj# Majesty's AdYOcatf ior Sqotlandi and Dean «f 
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die Faculty dT Adrbcatn ; Mid fiuther^ to the llih Axlide 
of ihe said Libel he deposes and says^ that be has attentireiy 
perused and considered the seyeral Exhibits annexed to the 
iiibel^ and that, by the Law of ^Scotland, marriage is 
ineiely a ciyil contract^ and may be yalidly and effectually 
entered into without the intervention of any religious otn^ 
mony in any of the three following ways x 

1. By a promise of marriage given in writing, or proved 
by m reference .to the oath of party followed by a copula. 

S. By a solemn and deliberate mutual declaration ex* 
changed between a man and a woman, either verbally, or in 
writing, exptessed per verba de prtesenHy bearing tiiat the 
parties consent to taJce each other for husband and wife, a 
marriage may be formed without any copula, cohabitation^ 
or celebration in fade ecdesice. 

3. ' Marriage may be estaUished by public cohabitation as 
man and wife alone. That such being the Law of Scotland, 
the said exhibits annexed to the libel, are, in the Deponent's 
opinion^ suAcient to establish a legal and effectual mar*- 
riage between the Plaintiff and the Defendant in the said 
Cause, independently of any actual celebration, copula, or 
cohabitation, as man and wife. 

HENRY ERSKINE. 



The same Witness examined on the Intmrogatoiies 
given on behalf of John William Henry Dafarymple, 
the other Party in this Cause. 

I. To Ikeiimt of the said Interrogatories this Respondent 
UMHreieth and saith, that be believes that there is no country 
to be found, the Law of which, on iemy particular subject, 
km i|o«.been liable to varintlcms ; but the principles of the 
iJkw of .Scotland, in i^ard to the validity of marriage havf 
afarays been substanliaUy the same as alfeady deposed to ; he 
ttiat aity aMrat ^ici^at^ 
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jh the deciiiont^ of the court, arises not from any difficulty t» 
to the principles but the application of them to the fects of 
{Particular cases as amounting, or not amounting, in the 
opinion of the court to that solann and deliberate, consent 
necessary to constitute marriage, and which, when proved 
to have been adhibited, has uniformly been adjudged suffiy 
cient per se to constitute a legal marriage. 
. 3« To the second c^ the said Interrogatories this Re- 
spondent answereth and said. That he collects, or ascertains, 
the Law of Scotland, regarding the Talidity of marriages not 
regularly celebrated, or performed, from the writings of the 
different'authors on its Law, and the train of decisions of its 
Courts ; upon these he forms his opinion what is the precise 
Law of Scotland at the present day, to which he has already 

deposed. 

- 3. To the third of the said Interrogatories this Respond* 
ent answereth and saith, that there certainly is a material 
difference between the legal effects of an irrevocable oUiga^ 
tion de futuro to msLtty^ and an actual marxiage (whether 
constituted by celebration in fade ecclesioRy or by an expicM 
<;on6ent de prcesentij) which last he has tlteady said it 
equivalent to actual celebration. A promise of marriage^ 
followed by a copula, is just as effectual to produce 
marriage as Actual celebration, or a declaration of consent 
deprcesenti; but as a copula cannot, like a written promise 
of marriage, be proved without the testimony of witnesses, 
a process ^t law is necessary to establish a marriage of this 
description where one of the parties denies its existence. 
In this respect, a promise and subsequent copula difierfrom a 
solemn mutual declaration of consent de praaeniiy which 
requires nothing more to complete it, though, were one of 
the parties to desert, a process of adherence migbt be ne* 
eessary, which it would equally be, had a marriage been 
celebrated in facie ecclesim. 

4. In answer to the fourth of the said Interrogatories, this 
Respondent answereth and saith. That he conceives this 
^dstioir^ be already sufficiently answered. Where a loaa 
iiittds himself irrevocably by an obligi^on ilr /irtorv to 
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marry, and no copula follows, then, c^rtainlj tlie wdmati^ 
and even the man, may marry a different person, because 
it is the copula alone that bars the party who gives the pro^ 
misc from resiling. The same would be the case with 
mutual promises of marriage de futuro interchanged, but 
without bonsummation. 

5. In answer to the 5th of the said Interrogatories this Re* 
spondent answereth and saith. That presuming the Intetro* 
gatory . to apply to a promise of marriage not followed by a 
copula, such promise may, at any time,' be made the ground 

* of a declarator of marriage, unless the party giring the pro- 
mise shall in the mean \ime have married another woman, 
which, as I already said, he may validly do, notwithstfmd* 
ing the previous promise. It would be otherwise, if, instead 
of a promise de futuro^ a man and woman had made mu- 
tual declarations of consent deprasseniiy for this, whether fol- 
lowed by a copula or not, would have constituted a mar- 
riage, as effectually as celebration in facie ecclesias. 

6. To the 6th of the said Interrogatories, this Respondent 
answereth and saith. That a promise of marriage, given in 
Scotland, followed by a copula, would not be affected by 
the man's going to England, instead of remaining in Scot- 
land; The question, whether if a man who has given a 
promise of marriage, and consununated in Scotland, should 
afterwards mBxry another woman, no action having pre- 

' sently been brought against him, on the previous promise 
and copula, such marriage would be good, may admit of 
doubt, though there could have been none, if instead 
of a promise de futuro by the ipan to the woman, there 
had been mutual declarations of consent, de prwsentu It is 
in this, that the difference between the one mode of consti- 
tuting marriage by the law of Scotland, and the other 
chiefly consists. At the same time, the Deponent knows of 
no case where a marriage made by a man, with one woman, 
after he had given a promise of marriage to another woman, 
foUowedby a copula, was found to be good, though he considers 
that the principle, recognized in a case observed by Lord Stair, 
SIst January, 1665, Baptic contra Barclay, would support 
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the general prq;K>tttion, that though a promiie df iiiarric^ 
and copula entitles the \roman to hare the maniage declared, 
jet it h^s not the same e&ct as a format marriage^ m all 
respects, though, not that it might be defeated by the man'"* 
inarrying another woman in facie eccksiaSj before a decree of 
declarator was obtained against him. But this Respondent 
pith, that where the marriage is constituted by mutual 
declarations de prassentij every consequence must follow 
equally as from the most fonnal marriages, and, therefoite, 
thiKt a marriage with another person afterwards entered into 
By either of the parties, would be null, though no declarator 
had been previously obtained ; and whether such subsequent 
marriage took place in Scotland or England, or the partj 
contracting it was a Scotsman, or a domiciled Englishman, 
or possessed or not possessed of any property <x effects in 
Scotland. 

7. In answer to the seventh of the said Interrdgatcnries this 
Respondent answereth and saith, That if a mangives adecla* 
ration in writing to a woman, whereby he declares her to be 
ifiis lawful wife, such a deckuration constitutes a lawful mar* 
liage, and not merely an obligation to marry. 

8. In answer to the eighth of said Interrogatories, thia 
Reqpondent answereth and saith, that such a declaration 
in writing, pet sCy renders the marriage complete ; and that 
the copula being before or after the decktraUoui can have no 
effect on the validity of the marriage. 

9. In answer to the ninth of said Interrogatories, thia 
Res]>ondent answereth and saith. That if a man gives a 
Writing to a woman, acknowledging that be i» her hus- 
band, and the two parties correspond with each other in 
writing, calling each other husband and wife, this will 
constitute a marriage, and not merely an obligation to 
marry. 

10. In answer to the lOth of said Interrogatories, thas Re< 
apondent answereth aftd saith, That the essence of the consent 
by which alone marriage is constituted by the law of Scot- 
land, is its being made serioudy and deliberately animo con^ 
irahendi mairimonium. It is competent therefore to adduw 
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la erideii€<$ My ctrcumstaiices in iht mtttual cMduct of Uitf 
Parties demonstrathre that there was something intended by 
them when the declarations were given, different from a serious 
intention to contract marriage. But where the words, in 
which the dcclaratiims are conceived are clear and unam-^ 
biguoQs, the Case must be made out by facts, completely 
probative of a contrary intention on the part of both the man 
and woman. In the Case of More, contra M'Innes, SOth Dec. 
1781, the House of Lords reversed a decision of the Court 
of Session, which had declared a marriage founded on a writ-* 
ten deckrationby a man to a woman. But that most honour- 
able House proceeded on an opinion that there was evidence 
to shew that the declaration had been given and acceptedf 
of for a different purpose from that of constituting marriage. 
The same was the ground of judgment in the House of Lords^ 
in the Case of Taylor, contra Kello, 16th Feb. 1786. But in 
neither of these Cases was there^ any doubt expressed by the 
Noble Lord, who delivered the opinion of the House, that the 
written cteclarations would have been sufficient to constitute 
marriage, if appearing to have been given eo intuitu* Further, 
this Respondent saith, that he does not conceive that mere ex- 
pressions of fear by the one party of being deserted by the 
other, or a desire to be married in fade ecdesias^ though 
expressed by both, would^ according to the law of Scotland, 
have the effect to prevent a previous written declaration of 
consent de prassentiy from establishing a marriage.^ 

HENRY ERSKINE. 



The same Witness examined on the additional Inter* 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

1, S. To the first and second of the said additional Inter* 
rogatories, this Respondent answereth and saith, that he con« 
Reives that what he formerly deposed, in answer to the second 
of the original Interrogatories, affords a sufficient answer to 
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both these additional Interrogatories. Sir Thomas Craig'^ 
and Lord Stair, are two of the authors, on>vhose authority fee 
forms his opinion, and he believes their opinions to be equally- 
agreeable to the law of Scotland, at the time these authons 
wrote, and to the law of Scotland as it now stands. He knows 
of no change that has taken place on the general principles 
of law as laid down by those learned authors, though in ap- 
plying them lo different Cases, there may have been a variety 
of opinions amongst the judges, as there necessarily will be 
among judges as well as jurymen in circumstantiate cases, 
where the doubt is as to the fact and not as to the law. 

3. To the third of the said additional Interrogatories, this 
Respondent answereth and saith, That he conceives the de- 
cision in the Case of Pennycook and Grinton, contra 
Grinton and Graite, 15th Dec 1752, to have been agreeable 
to the principle laid down by Sir Thomas Craig and Lord 
Stair; That was certainly a case attended with very peculiar 
circumstances, but consonant with these legal authorities, 
it could not hav^ been otherwise decided unless the Court oh 
considering the evidence, had been of opinion that the con- 
duct of the pursuer afforded evidence that the promises upon 
which she founded, were not of that serious ancl deliberate 
nature as when joined with a subsequent copula to form a 
consent de jirwsentiy which is the principle on which Lord 
Stair holds a copula, foUpwing a promise to constitute a mar- 
riage, in the same way as a consent t/e prmsentiy or actual 
celebration. 

4. To the fourth of said additional Interrogatories, this Re- 
spondent answereth and saith. That he knows of no case de- 
cided by the Commissaries, since that last mentioned, where 
precisely similar circumstances occurred; that he has already 
noticed in his former deposition, the cases^ of More, contra 
M^Innes, and Taylor, contra Kello, where the House of Lords 
differed from the Court of Sessions as to the sufficiency of the 
evidence of consent to constitute marriage ; but he repeats 
-that in those cases the judgments were reversed solely on this 
ground, that the learned judge who decided was of opinion, 
in point of fact, that the written declarations had not been 
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j^raoted vnih a view to constitute a omnriage, but for different 
purposes. Tkat the judgment of the Court of Session and the 
House of Lords therefore were equally consistent with what 
this Respondent has already deposed to be the law of Scot- 
land. 

5. To the fifth of said additional Interrogatories, this Re- 
spondent answereth and saith, That where the law in any case 
appears to be clear on general principles, the Court of Session 
are in use to disregard a solitary decision, contrary to those 
principles, and to decide as if no such decision had existed ; 
but the Respondent is clearly of opinion that where a series^ 
rerum judicatarum occurs^ and those decisions are consonant 
with t)ie opiniofts of the learned writers on the law, theCourt of 
Session would be exceeding their power were they to dtsre- 
gard these former decisions, and he knows that it is not the 
practice of the Court to do so. 

6. To the sixth of the said additional Interrogatories thb 
Respondent answereth and saith, That he considers what he 
has just said as a full answer to this Interrogatory, with this 
addition, that where the Court of Session doubt as to a point 
formerly decided, they usually haye it heard in their presence, 
both on the general principles that apply to the case, and 
upon the effect that oaght to be given to former decisions. 

. 7. To the seventh of said additional Interrogatories, this 
Respondent answereth and saith, that taking this Interroga- 
tory generally, he conceives it to be already answered ; that 
if it imports the question whether in the witness's opinion the 
Court of Session are bound by the existing precedents on the 
law of marriage, he has no difficulty to say that they are so 
bound, not only from the number of them and the uniformity 
of principle that pervades them all, but from their consonance 
with the opinions of the law-writers of the first eminence 
both ancient and modern. 

8» To the eighth of said additional Interrogatories, this 
Respomlent answereth and saith, That he considers ike case of 
Pennycook to be of authority and recognized by subsequent 
practice as to the principle on which it proceeded, viz. that 
% pmai§^ CMtn coptdd^ makes a complete marriage. Laid 
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l^aines^ in liU ^tucidaUonS) No. 5^ says, ^^ The jadgeawc^re 
almost unanimous that a promise, cum coptday makes a c(mii- 
}>iet€ marriage,'^ which is precisely the doctrine laid down 
by Lord Stair. 

9. To the ninth of said additional Interrogatories this Re-» 
spondcnt answereth and saith,That he conceives he has^ready 
answered this Interr(^atory. 

10; 1*0 the tenth of said additional Interrogatories this Re« 
sjpondent ansWereth and saith, That where writings sufficient 
per St to constitute a marriage exist, the marriage is thereby 
constituted, and therefore their not being produced till one 
of the parties has married another, can have no legal effect 
to annul the prior marriage. At the same time as such prior 
marriage, whether constituted by mutual declanitiatt^ de pros* 
seniij or by a promise of marriage and copula subsequent, 
rests entirely upon consent, and. in every such case it must be 
at issue whether such consent was solemn and deliberate, 
ammo corttr<^^di matrimonium^ or otherwise. The conduct 
of the party alledging the marriage must necessarily be am 
important ingredient in the evidence, and his or her baving 
withheld the writings, and kept back her claim, when awate 
that the other party was publicly f<Hrming a matrimonial cotut 
nection, may certainly be fouided on in the question of fiu^t. 
But it can have no effect on the law of the case, as no act of 
one of the parties can dissolve a marriage, once legally consti** 
tuted, by any of the forms by which the law of Scotland al* 
lows marriage to be constituted, whether by actual celebra* 
tioD, by mutval declarations of consent de pra^senHj or by 
promise of marriage defuturoy changed into conaent depne* 
itfdiy by the intervention of a copula. 

II. To the eleventh of said additional Interrogatorka this 
Respondent answercth and saith, That he considers whiA he 
has just said in answer to the immediately preceding Inters 
rogatory, as a sufficient answer to this Interrogatory^ 

IS. To the twelfth of said additional Interrogatories ibk 
Respondent answereih and saith, That all contracts soleaudy 
entered into according to the law of the country whons thf 
fKAkM mp leaident for the time^ must be binding, whdUmr tla^ 
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|>artiei toe strangers or natires^or domicncd, or not domiciled 
in such place. That the Respondent knows of no distinction 
lieiweea officers of the army and other strangers in this respect. 
And he has no doubt that ,were an officer of the army to live 
frith a woman in Scotland, and pass her as his wife, it would 
be sufficient to constitute a marriage, unless there were cir- 
cumstances of fact to shew that there had been an understand- 
ing between the parties to the contrary ; for the evidence of 
•uch understanding would put an end to that evidence of 
consent, by which marriage by the law of Scotland is effiec- 
tually constituted* Bnt the Respondent conceives that the 
piere allegation of the one party that marriage was not in- 
tended, and that being a stranger he was unacquainted with 
the law of Scotland vriU not avail him. In the case of Mar- 
garet Aitken, contra Topham, an Englishman, who, en seve- 
ral occasioiis, had acknowledged her as his wife, Topham*s 
plea, that his was ignorant of the law of Scotland, and that on 
the occasions when he called her his wife, he did so merely 
as a coyer, was overruled , In that case up decision was ever 
pni4<^nced, it having been discovered that Margaret Aitken 
was married before her connection with Topham, and that 
)ier husband wals still alive, 

13, 14, 13, 16, 17. To the thirteenth, fourteenth, fifteenth, 
saxteenth, and seventeenth, of said additional Interrogatories 
thisRespondent answereth and saith,That these Interrogatories 
appear to him to be entirely hypothetical and unconnected 
with the question at issue, apd that he does not consider him- 
adf as at liberty to give any decided opinion, having no au- 
thorities of the law of Scotland to direct him. His own im- 
pression is, that on the principle peculiar to the law of Scot* 
land, a promise of marriage, followed by a copula, con- 
Itilutes a marriage, on the footing that the promise by virtue 
^ihe copula, becomes a coment deprcesenti ; the promise and 
tlie copula, in order to constitute a marriage, should both take 
liace in Scotland, and that where this is the case the domicile 
fif the parties is as much out of the question as if the marriage 
|r«tt ofkbrated in Scotland, in facie fccksict^ whicU may be 
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thp case, though the domicile of both oreiUier of tb^ parties 
may be in a different country . 

18. To the eighteenth of said additional Interrogatories 
this Respondent answereth and saith. That he has already de- 
posed to the principle upon which a promise and copula con- 
stitute a marriage, viz. that to use the words of Lord Stair, 
^^ by natural commixtion, where there hath been a promise 
preceding, there is presumed a conjugal consent de prassentu^* 
And therefore the Respondent is of opinion that where a 
promise and copula occur, neither party is at liberty to con- 
tract another marriage, any more than if the marriage had 
been established by express mutual consent, de prassentij or 
even a celebration in facie ecclesimj which last has no stronger 
effect by the law of Scotland than either of the former, except 
that it proves more indubitably that serious and deliberate 
consent which alone is required to constitute marriage* 

19, 20. To the nineteenth and twentieth of said additicHial 
Interrogatories this Respondent answereth and saith, that 
where the obligation or promise to marry is merely defuturoj 
and no copula has followed to convert the promise de futuro 
into a consent de prasenii^ the' party resiling can only be 
subjected in damages ; the case would be different if tbefc 
were evidence of a solemn and deliberate consent, efe prcesentiy 
for there would be legal glrounds for declaring a marriage 
independent of a copula. 

21. To the twenty-first of said additional Interrogatories 
this Respondent answereth and saith, that he conceives that 
this query is already sufficiently answered, and that the doc«. 
trine of Mr. Erskine, in the passage referred to in the query, 
does, in the Respondent's apprehension, completely establish 
the proposition ; that to use the words of that learned author, 
in the passage referred to, <^ Both our judges and-writers are 
agreed that a copula, subsequent to a promise, constitutes 
marriage, from a presumption or fiction that the consent de 
prmsenti^ which is essential to marriage, was at that moment 
mutually given by the parties in consequence of the anterior 
promise. St. B. 1. T. 4, s. 6. and B, 3. T. 3> S. 4^, f^A 



Digitized by' 



Google 



xxxl 

New Coll. No- 146. " That the same writer, the latest and 
not the least respectable authority in the law of Scotland, 
speaking in the subsequent section of the constitution of mar- 
riage bj the consent deptwsenlij expressly states it as capable 
of being perfected without the intervention of any ceremony 
by the mere consent of parties declared by writing, provided 
the writing be so conceived as necessarily to import their , 
present consent/' 

22. To the twenty«second of said additional Interrogatories , 
this Respondent answereth and saith, That although a promise 
of marriage and copula subsequent, create a legal presump- 
tion that a mutual consent was given at the moment of the 
copula, yet certainly it must be open to the party either to 
disprove the existence of the promise, or to prove habili 
modoy that it was made alio animoy than that of constituting 
marriage. That the same is the case even in mutual written 
declarations of consent deprmsentiy and it was on this ground 
thfit the decisions *in the case of More and M4nnes, and 
Taylor and Kello proceeded. Indeed as marriage, in facie 
ecclesicdy by the law of Scotland, is neither a sacrament nor a 
necessary ceremony to constitute the matrimonial union^ 
that cases might occur where a marriage by a clergyman 
might be insufficient from it being proved that anterior to the 
celebration, the parties had interchanged written declatations 
that the ceremony was to be effected for a totally different 
purpose, and should not be binding upon either of them. But 
the Respondent conceives that to take off the effect of a written 
consent de prcesentiy or bl promise of marriage followed by 
a copula, will require the m6st clear and decisive facts ap- 
plicable to both the parties, sufficient to shew that the written 
declaration or promise was given for a purpose different from 
that of contracting marriage, and a proof of those facts by the 
most unexceptionable evidence. 

23. Tothetwenty^third of said additional Interrogatories 
this Respondent answereth and saith. That in his opinion it 
matters not whether the promise has been given by the woman 
or by the man, if a copula follows, as the promise and copula 
taken together amount to a mutual consent de prassentip 
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f4. To the twcntj.fourth of said additional Interfogatories 
this Respondent answeteth and saith, That he has alreadj 
«aid that the doctrine that a promise of marriage with a sub- 
sequent copula does actually constitute a marriage, is not 
only reconcileable with the ancient authorities in the law of 
Scotland, including those of Sir Thomas Craig and Lord 
Stair, but is expressly laid down by thosfe learned lawyers, 
sand especially by Lord Stair. As to the question whether 
the work of Lord Stair contains many mistakes, and whether 
the passages referred to are not loosely and inaccurately ex- 
pressed, the Respondent says, that Lord Stair, like every 
other writer, may have fallen into errors ; but he considers 
his Lordship as an author of the very highest authority, and, 
as to the passages referred to, the Respondent sees neither 
looseness nor inaccuracy. That as to the question what de- 
gree of weight ought to be given to Lord Stair's authority, 
or to the editions of his works, as proving to a certainty what 
his opinion was, the Respondent can give no answer further 
than that in the court on this, as well as on' every other sub-r 
ject, the greatest deference has always been paid io Lord 
Stair's authority, ^ • 

25, S6. To the twenty-fifth and twenty-sixth of said addi- 
tional Interrogatories this Respondent answereth and saith ^ 
That contracts of marriage, though merely sponsdiadefuturoy 
are no doubt conceived per verba de prcBsentiy as expressed in 
the query, but in practice there is always sujieradded, anobli** 
gation to celebrate the marriage with all convenient speedy; 
^hich is sufficient to confine the former expression, to a mere 
pbligation de futuro. Where one of the pad ics therefore 
resiles^ a claim of damages only will lie, as in the case of a . 
promise pf marriage, not followed by copula ; though if a 
popuja were to follow a contract of marriage, it would become 
a consent de prcesentiy and the marriage would be completed. 
That the Respondent considers t|ie expressions of consent^ 
contained in tl^e e:^hil)its followed, a$ they are by no obliga^f 
tion to complete a marri^e by actual pelebration, as a com-^ 
pletc consent d^ prcesentij guch as the law holds sufficient per 
se to constitute q^arriage, and therefore very diffeient frop\ 
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the expressions of consent, usuallj contained in contracts of 
Marriage. , - 

27. To the twenty-seventh of said additional Interrogato- 
ries this Respondent answereth and saith, That in his exami- 
nation in chief, he has already deposed, that he considers 
the exhibits, particularly the mutual declaration, as suffi- 
cient per 5e, to constitute a marriage between the parties ; 
and it is unnecessary therefore to add, that they are of such 
a nature, as to bar either of ,the parties from retracting. 
That the Respondent considers the effect of the exhibits to 
be such, that in a question with any third party having an 
interest, a mutual retraction by the parties would be of no 
avail, nor could it even, as between themselves, have any 
effect to annul the marriage, however it might affect their^ 
patrimonial interest, as husband and wife. 

28. To the twenty-eighth of said additional Interrogatories 
this Respondent answereth and saith,,That the first part of it 
has been already answered ; that as to the latter question, 
what would have been the Defendant'ar remedy if the Plain- 
tiff had destroyed the Exhibits ? the answer is very plain, he 
■would j ust have been in the very same situation with any other 
party to a mutual contract, where there is but one copy 
of the agreement, and that has been destroyed by the other 
party, to whom tte custody of it was given. The party 
founding upon it, would be under the necessity of cither prpv- 
ing the tenor of the writing, or establishing the existence of 
the agreement, by a reference to the oath of the other party j 
but it is impossible to suppose, that because one of the parties 
ittight have destroyed tlie document, it shall therefore have 
jio binding effect upon either of them. 

29. To the twenty -ninth of said additional Interrogatbriei 
this Respondent answereth and saith, That he does not know 
any case before that of M^Adam contra M^Adam, where 
precisely in such circumstances, a mere declaration of con- 
sent de prcesenti was held to constitute a marriage, per 'Oerba 
de prcesenti. But he knows of no case where that general 
proposition has been seriously disputed, and it is. laid down 
afi the law of Sco^and, by all the authorities already referred 
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to. Indeed the proposition taken in the abstract, vnu 
scarcely disputed in the case of M ^Adam ; the argument of 
the party who disputed the effect of the declaration, being 
chiefly directed to an attempt to show that the declaration 
could not have been seriously and deliberately mad« ammo 
contrahendi matrimonium^ and that Mr. M^Adam at tli« 
time he made it, was in a state of insanity, which fact was 
the subject of ^ long proof, which would have been altoge- 
ther unnecessary, if in point of law such a declaration of 
consent deprassenti was insufficient to constitute a mariiage. 

30. To the thirtieth of said additional Interrogatories this 
Respondent answereth and saith. That he conceives that he 
has already answered this query, by what he has said in 
JUiswjer to the twenty-fifth of said additional Interrogatories, 

31. To the thirty-first of said additional Interrogatories 
this Respondent aiiswereth and saith, That where a marriage 
hasi taken place, between a man and woman, in the way and 
manner which the law of Scotland authorizes, neither of the 
parties can marry again, and it is not in the power of one of 
the parties to annul the marriage by lying by, while the 
other contracts a marriage with another. If therefpre a pro- 
mise of marriage, followed by a copula, does by the law of 
Scotland constitute an effectual marriage, it follows that the 
second marriage, however public and re^lar, would be void 
according to the law of Scotland, just in the same way, as 
if the first marriage, as well as the second, had been cele- 
brated in facie ecclesice. That the only effect, which, in 
the Respondent's opinion,^ could be given to the woman 
claiming in virtue of the promise and copul?i, having lain by, 
withput objecting to the second marriage faking place, 
Jknowing it to be seriously intended, would be this ; ifeat her 
conduct would afford a strong piece of presumptive evidence 
to show, that the promise of marriage had not been seriously 
made or received, and therefore was not such a promise as the 
law requires, when followed by a copula to constitute a mar- 
riage. But the Respondent does not conceive that this 
conduct on the part of the woman, would, independently 
pf other circumstances, be sufficient to take off thp effect 
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of tbe promise and copula ; and the Respondent presumes, 
that in the case observed by Lord Stair, 31st January, 1675, 
Beattie contra Barclay, referred to in the Respondent's answer 
to the fifth of the original Interrogatories, the court must 
have proceeded on something more than merely the woman's 
having lain by, without bringing a declaration of marriage 
against him. The man, in that case, does not appear to 
have. married another; nothing more was found, than tliat 
the presumption |?fl/er est^ quern nupticd demonstrant did not 
take place, as if there had been a formal marriage, so that 
the woman was bound to prove a copula^ after the date of 
(he promise. 



The same Witness examined on the further additional 
Interrogatories, given on behalf of John Williani 
Henry Dalrymple^ Esq. the other Party in thit 
Cause. 

1. To the first of the said further additional Interrogato- 
ties this Respondent answereth and saith, That he considers 
the decision, in the case of Jean Campbell contra Magdidene 
Cochrane, as one of a very peculiar nature, and that it could 
not have been decided, upon the ground that the conduct 
of Magdalene Cochrane in having allowed Mr. CampbeQ 
to marry another, without objection, was sufficient to bar 
her claim to have her marriage declared. Magdalene 
Cochrane, did not alledge merely a promise of marriage and 
copula following, to which alone such an objection could 
^PP^J 9 ^ ^^^ contrary, she expressly averred that she 
had been privately married to Mr. Campbell, by Mr. Wil* 
liam Cockburn, an episcopal Minister, in the presence bjf ' 
witnesses whom she. named, so that the marriage, which 
•he alledged, was every bit as regular as that which Mr. 
Campbell afterwards contracted with her competitor, which 
was also an. irregular one. ^ It was impossible that the court 
rould mean to find that a marriage actually celebrated with 
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one uroman, could be annulled bj a marriage 'with another^ 
merely because the first wife had not previously taken any 
steps io have her marriage declared ; and the Respondent 
therefore presumes^ that as Magdalen Cochrane had no 
•writing to produce^ in order to prove the celebration of a 
former marriage, or even a promise of marriage, the court 
must have refused to allow her a proof by witnesses, merely 
because she offered to establish facts, some of which could 
only be competently proved by writing, and others which 
were totally inconsistent with the whole of her own conduct; 
that if the court proceeded on any other ground, the Res- 
pondent would, with ^reat deference presume to say, that 
the decision was ill founded, and he would be warranted to 
say so from the subsequent decision in the case of Penny cook 
and Grinton, contra Grinton and Graite. 

S, 3. To the second and third of said further ^ditional 
Interrogatories this Respondent answereth and saith. That in 
the case of Elizabeth Lining contra Hamilton, there does not 
appear to have been any promise of marriage ; if there had, 
there can be no doubtthat Eli^sabeth Lining, instead of being 
merely found entitled to damages, would have had her nmr- 
f iage declared. That with regard to the cases referred to 
by Lord Kilkerran, in the first of them, Kerr contra Hislop, 
there seems to have been no promise of marriage; as to the 
other, Castlelaw contra Agnew, of Shenchan, the Respond- 
ent does^ not find it collected; Lord Kilkerran is mistaken 
in saying that in both cases there was a promise of marriage, 
for the contrary appears, from the case of Kerr contra His* 
lop, as collected by Lord Fountainhall, and in the other 
case, his Lordship says, the adherence was not insisted on. 
.That the Respondent does not therefore conceive, that any 
conclusion can be drawn from Lord Kilkerran's notice of 
these two cases, inconsistent with, the general doctrines of 
law, to which the Respondent has given his opinion, or 
temding to show, that by the law of Scotland in, 1696 a 
promise of marriage, followed by a copula, did not coiisti* 
tuie a marriage* 

ifk. To tli^e fowAh of said additional Interrogatories this 
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Respondent answereth and saith, that he has looked into 
the passage in Lord Karnes's Elucidations, referred to, in 
which he perceives that his Lordship had doubts of the pro- 
priety of the judgment in the case of Penny cook and 
Grinton, contra Grinton and Graite ; but with great defe- 
rence to that learned writer, who yery frequently indulged 
himself in speculations, as to what the law of Scotland ought 
to be, rather than in discussing what it really was, the 
Respondent continues of opinion, that that case, however 
hard it may appear, was decided upon the true principles 
of the law of Scotland. 

HENRY ERSKINE. 

22dAugust» 1809. 

Rejieated and acknowledged before me, 
- at Edinburgh, the undersigned 
Wm. Coultcr, Lord Provost. > 

In the Presence of Habry DavidsoKi 
Not. Pub. and Acjtuary assumed. 



On the Libel and Exhibits given on behalf of Mrs. 

DaJ[.RYMPL£. 



7th June, 1809, 
ROBERT CRAIGIE, Esq. of the city of Edinburgh^ 
Ailrocate, aged about fifty-three years, a witness produced 
and sworn, deposes and says ; that he has practised as an 
Adym$ate before the supreme Court of Session in Scotland 
since 1776, and further to the eleventh article of the said 
Libel he deposes and says, that he has attentirely perused 
and considered the sereral Exhibits, annexed to the Libel^ 
aad Oiatiiwaldiiig 4k> Us optetoi and bdmf, by thf law dT 
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Scotland, marriage may be completed between two ])6rsons of 
proper age and free to enter into snch an engagement, not 
only by actual celebration in /ac/e ecclesicB^ but by cohabi- 
tation as man and wife, and also by a mutual <leclarati«i of 
the parties to that effect ; and besides this, it appears to the 
Deponent to have been settled in the case of Pennycook 
contra Grinton, 15 Dec. 1752, and the authorities there ' 
quoted, and the Deponent believes has. been since held a» 
law, that a promise of marriage followed with a copula does 
, not merely warrant the courts of law to compel performance 
of the promise, but without any judicial interference consti- 
tutes that relation between the parties. But although all 
these are legal modes of constituting marriage by the law of 
Scotland, the one first mentioned is the only one which can 
be deemed altogether unexceptionable, and not admitting of 
any proof or argument to the contrary : all the others, though 
9iSoxding prima facie evidence of a marriage, admit of expla- 
nation from collateral circumstances. It is held to be compe- 
tent to prove that the acts were not meant by the parties to 
constitute a marriage, nay, it has been determined that the 
effect of them might be wrought off by the afiter conduct of 
parties, at least so far as third parties are interested. These 
propositions the Deponent considers as established by the 
. decisions 20th December, 1781, More contra M^Innes, 3d 
March, 1786, Robertson contra Inglis, 16th February 1786, 
Taylor contra Kello, 6th December, 1796, M^Laughlane 
contra Dobson, 13th June, 1801, Napier not reported, and 
29tt June, 1751, Campbell contra Cockrane, not reported, 
but the particulars to be found in the Session Papers, in the 
case of Napier. In the present case there has been no regular 
marriage, nor^ as the Deponent thinks, cohabitation as man 
and wife, in the legal sense of these words. The Plaintiff's 
claim, therefore, on the Deponent's opinion, must rest on one 
or other of the two grounds last mentioned, viz. either a 
mutual declaration, or acknowledgment, as to the partte* 
being man and wife ; or a promise and copula : and the evi* 
dence as to the obligation or engagements of the parties 
which has been produced^ appear to be of three kinds ; No. 1 
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of the Exhibits contains a promise of marriage ; No. i con* 
tains a mutual acknowledgment as explicit as possible that 
the parties were man and wife ; in No. 10 there is an acknow- 
ledgment equally explicit on the part of the Defendant, but 
the counter part of it hy the Plaintiff appears, in the Depo- 
nent's opinion, to import a promise or undertaking that un- 
less in extreme necessity, (the nature of which is not men- 
tioned) she would never avow the connection, which at least 
in a question with third parties, might, in certain circum- 
stances, preclude a cl^im on her part to the conjugal rights. 
In No. 14 there is a request on the part of the Defendant for 
another declaration by the Plaintiff which, if it was sent and 
conceived in unqualified terms, would, in the Deponent's 
opinion^ import a mutual engagement; and in the other 
numbers there are expressions, which the letters having been 
received and not rejected by the Plaintiff, may (as the Depo^ . 
nent thinks) be considered as binding on her, and therefore 
forming a mutual engagement. And especially, if these let- 
ters could be combined and connected with letters by the 
Plaintiff in the same or similar terms, and not counteracted 
by inconsistent acts or other expressions of a contrary ten- 
dency, this also, in the Deponent's opinion, would besufficieht 
to establish a marriage: but without such letters from the 
Plaintiff the Deponent conceives it may with some justice be 
contended, that tte letters from the Defendant can only be 
considered as a promise of marriage ; and from some passages 
in the letters, (vide particularly No. 4, 5, 12, IS, 14) there 
appears to the Deponent some room to think, that notwith- 
standing the promises and declarations, and the appellations 
of husband and wife, and other expressions of similar import, 
*the Defendant did not consider himself or the Plaintiff to be 
unalterably bound, but that either might withdraw from the 
connection and marry with another person. And there are 
also some passages which, in the Deponent's opinion, tend to 
create a belief that the Plaintiff in her letters had expressed 
herself' to the same effect; and these explanations appear to 
the 'Deponent to limit and qualify, not only the letters, but 
also the prpmi^ and declarations, all of them boing to be takeiji 
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extracted from the whole. As to the evidence of the copula, 
it appears to the Deponent, that it had been attempted in the 
end of May, 1804, No. 4, but then for the first time : but 
firom other passages in the same letter, and also in No. 5, in 
the Deponent's opinion, it may be strongly inferred that a 
copula had taken place. And the arrangements as to ^^ a 
foom" in No.. 6 and 7, go strongly, as the Deponent thinks, 
to authorize a conclusion that a copula had taken place. 
From the foregoing explanation and analysis of the evidence, 
the result in the Deponent's opinion and belief is, that if the 
question were to be tried in Scotland, and if no other or fur- 
ther evidence could be obtained, the decision it is thought 
W>uld be favourable to the Plaintiff ; but it is thought that in 
the circumstances of this case the courts of law in Scotland 
would not immediately proceed to a determination upon the 
evidence as it stands* As the Plaintiff might compel the 
Defendant to produce the letters written by her to him, and 
in general all writings that had passed between them, the 
courts would, in all probability, afford the necesssary aa« 
thority for these purposes. And if the copula has not heem 
fxjpressly admitted in the pleadings for the Defendant, the/ 
would nUow fdfio a proof on that subject* 

RO. CRAIGIE. 



The aaroe Witness examined on the Interrogatories 
given on behalf of John William Henry Palrynoiple, 
the other Party m thii^ Cause* 

1. To the first of the said Interrogatories this Respondent 
answereth and saith, That the law of Scotland, in regard to 
the validity of marriages not regularly celebrated, cannot 
well be said in general to be doubtful and indefinite. Bat the 
^plication of the law to existing cases, has, from the cir« 
cumstances already mentioned by the Respondent, becoQie. 
oft times very doubtful and uncertain. 
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2. To the second of the said Interrogatories, this Re- 
spondent answereth and saith, That the law of Scotland, as to 
marriages not regularly celebrated, depending on no express 
enactments, must be gathered from the authorities of writers 
on the law, and the decisions of the courts of law in Scot- 
land; and, upon an observation of those authorities and pre- 
cedents, the Respondent's opinion has been formed with re- 
gard to such marriages. 

3. To the third of the said Interrogatories this Respondent 
answereth and saith. That, " ifby an irrevocable obligation 
to marry," is meant a promise unconditional and absolute on 
one side, or even a mutual promise with regard to a marriage 
in fuiuroy not followed with copula, this in certain circum- 
stances may authorize a claim of damages ; but if such 
promise to marry be followed with a copula, or consumma- 
tion, it will, as has been already deposed to, constitute a mar-* 
riage, and not merely an obligation to marry^ 

4. To the fourth of the said Interrogatories this Respondent 
answereth and saith, That in the case where the ol^ligation 
to marry is unilateral, that is, proceeding from the man or 
the woman, without any thing expressive of, or implying a 
mutual obligation on the other side, it cannot be held to con- 
stitute marriage; and consequently it will not afford an ef- 
fectual bar to a nu^rriage with a third party. 

^ 5. To the fifth of the said Interrogatories this Respondent 
answereth and saith. That in all cases the right to have a 
marriage declared must depend upon the reciprocal obliga- 
tions of the parties at the time when the right is to be enforced 
in a court of law, both of them being bound to perform, or 
neither. 

6. To the sixth of the said Interrogatories this Respondent 
answereth and saith, That as a promise to marry a particular 
woman followed by a copula or consummation, in Scotland 
is held to constitute marriage, it must prevent the man from 
marrying another woman, and the woman from marrying^ 
another nian, either in England or any other place; and 
this, whether' the marriage has been declared binding in the 
courts of law ia.SecfUand, or not : and if the parties are thus 
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rffectually married^ no martiage afterwards taking place in 
England or elsewhere, can, in the Respondent's opinion, be 
binding, or followed with any legal effects ; although excep- 
tions occur in such cases as those of Campbell and Napier, 
formerly mentioned by the Respondent, where, in consequence 
of long silence, or taciturnity, as it is called in Scotland, in 
asserting the conjugal rights, a party has been held to be 
barred from claiming those rights in a question with another 
parly, who, by reason of that silence or taciturnity, has been 
led to form a matrimonial connection with the husband or wife 
of the party so silent or delaying. 

7. To the seventh of the said Interrogatories this Respon- 
dent answereth and saith, That a declaration in writing given 
by a man to a woman, or vice versa, without a counter decla- 
ration on the other side, can, in general, be held only as 
implying a promise of marriage ; at the same time, if the 
I)arty to whom the declaration is addressed, shall acquiesce 
in the declaration, or shall by his or her acts and deeds indi- 
cate acquiescence, this, without an express written declara- 
tion, may be considered as equivalent to a mutual declara- 
tion, which, if deliberately given, will be sufficient to con- 
stitute a marriage. ' 

8. To the eighth of the said Interrogatories this Respon- 
dent answereth and saith, That the question whether a copula 
prior to a promise will constitute a marriage or only an obli- 
gation to marry if a promise follows, has not j so far as the 
Respondent^knows, been precisely determined ; and the re- 
sult, in the Respondent's opinion, would be somewhat doubts 
ful; though he rather thinks that it would not defeat the 
ordinary effect of. a promise of marriage followed with a 
copula, that there had been a copula preceding such promise. 

9. To the ninth of the said Interrogatories this Respondent 
a.nswereth and saith, That the mutual declarations of the par- 
ties, if clear and in words de prcesentiy will, in the Deponent's 
opinion,. as formerly stated, constitute marriage, and not 
merely an obligation to marry ; or if the parties should cor- 
respond with each other, calling themselves husband and 
wife, this also will, in general, be held sufficient. 



.Digitized by 



Google 



xliii 

10. To the tfenth of the said Interrogatories this Respon- 
dent answereth. and saith, That although in the case last 
above stated, the law in general stands as he has said, such 
mutual declarations may be counteracted by other writings 
of a contrary tendency, or by acts and deeds of the parties af- 
fording real evidence to the contrary ; and in all those cases, 
the declarations of the parties must be taken with all the at- 
tendant circumstances, and if there is reason to conclude 
from the expressions used by them, that both, or either of the 
parties did not understand that they were truly man and wife, 
or that the declarations were intended for a particular pur- 
pose^ and not with the view of constituting the irrevocable 
union of marriage, all this will enter into the question whether 
the parties are married, or only under an obligation to marry. 
But it is almost impossible to say, a priori^ in what manner 
and to what extent in all circumstances, these qualifications 
or limitations are to operate. 

RO. CRAIGIE. 



The same Witness examined on the additional Inter- 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

1. To the first of the said additional Interrogatories thiis 
Respondent answereth and saith. That the passages here 
referred to in Sir Thomas Craig, cannot be held as proof of 
the Law of Scotland, unless so far as they are supported by 
the decisions of the courts of law, or the general and con- 
curring opinions of contemporary lawyers. The passages, 
however, referred to, so far as applicable to the state of the 
Parties in this Cause, 'do not appear to dijffer much, or in 
substance, from what is now held io be law; neither does 
it appear to the JRespondent, that the Law of Scotland, as 
to what constitutes a valid marriage, has been materially 
altered since the time of Sir Thomas Craig. 
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9. To the second o£ the ^aid additional Interrogatories 
this Rdispondent answereth aud saith, That the observations 
im mediate! J before made, appear to him to be applicable to 
this Interrogatory, as well as to the preceding one. 

3. To the third of the said additional Interrogatories this 
Respondent answereth and saith. That the decision here 
referred to, appears to this Respondent to be agreeable to 
the authorities there mentioned. It is expressly stated in 
the report of the case by the faculty, that the cause was de- 

r cided on the general point, and the Respondent has bqen 
led to consider the law as fixed, although he cannot, at tills, 
time, mention any particular case in which the same deci« 
sion was, in terminis^ given. And upon the principles there 
laid down, it appears to this Respondent, that no bona fides 
on the part of a woman entering into a marriage with a man 
already legally married, according to the principles of the 
decision, could annul the former marriage, or render the 
marriage entered into by her a legal or valid one. 

4. To the fourth of the said additional Interrogatories this 
Respondent answereth and saith. That he has no recollection 
of any case similar, or nearly similar, to that of Penny- 
cook ; but as he has already stated he has considered, and 
still considers, that decision as a precedent, the authority 
of which ought not to be questioned. 

5. To the fifth of the said additional Interrogatories this 
Respondent answereth and saith, that in those cases where 
there are no express enactments, tlie Court of Session is ia 
general much governed by precedents, and where a deter« 
mination has been given upon a general point of law, after 
an argument at the bar, or in printed pleadii^s, it is not 
usual for the Court to pronounce an opposite judgments 
The Respondent, however, understands that it is not one 
decision, unless it has been long acquiesced in, but a suc- 
cession of them, or series rerum judHcatarum^ that makes or 
ascertains what is law : And he has no doubt that there are 
instances, in which the Court of Session has deviated from 
what was formerly decided, although he believes it will be 
found upon examination, that these deviations are niucli 
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more rare than in sometimes thought ; ^h^ has been con- 
sidered a deviation, not being truly such, but arising from 
a proper discrimination of cases, which, at first sight, ap«f 
pear to. fall under the principle of a particular decision, 
but which are, and ought to be, regulated by a different 
i9ne, 

& To the sixth of said additional Interrogatories tliis Re-» 
spondent answereth and saith. That in those cases where the 
principles of former decisions are considered to be doubt- 
ful, and where they are not upderstood to have acquired 
the force of precedents, or where a doubt has been enter- 
tained whether the principles of prior adjudications can with 
propriety be applied to, the circumstances of existing cases, 
it is the practice of the Court of Session to appoint a hearing 
in presence; and counsel, in such cases, are permitted in 
general to argue upon the soundness of the principles of 
law which appear to have governed the decision of former 
cases, as well as Upon the application of those principles to 
the case before the Court ; but in this a due regard is 
always paid to the date of the decisions, their uniformity, 
and to the effect that has been given to them in practice, 
although there has been no second determination in the 
same, or nearly in the same circumstances. 

7. To the seventh of the said additional fnterragatorics 
this Respondent ansWereth and saith, That this Interrogatory 
appears to him to be already answered. 

8. To the eighth of the said additional Interrogatories 
Ais Respondent answereth and saith, . as he has already 
stated, That the case of Pennycook appears to him to have 
been well decided at the time, and also corroborated by the 
subsequent practice. . 

9. To the ninth of the said additional Interrogatories this 
Respondent answereth and saith, That the Court of Session, 
though not absolutely debarred from reviewing the principle 
of the 'decision in the case of Pennycook would, in this 
Respondent's opinion, most reluctantly entertain any argu- 
ment that could be raised against th^' authority of the deci- 
sion; and, in this Respondent's opinion, it would be most 
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unsafe, as well as unusual, si this time, to listen to. any 
such argument. 

10. To the tenth of said additional Interrogatories, this 
Respondent answereth and saith, Thai as the writings neces- 
sary in order to establish a marriage not celebrated in a 
formal manner, require no publication in any record, they 
must be judged of according to their import when they are 
produced ; although they may not have been generally, or 
publicly heard of, till one of the parties has intermarried 
with some one else; 

11. To the eleventh of said additional Interrogatories, this 
Respondent answereth and saith, that holding a promise of 
marriage, followed by copula, to constitute the relation of 
marriage, and not merely an obligation to marry, according 
to the.principles laid down in the case of Pennycook, this Re- 
spondent th inks no after marriage, however formally celebrated, 
could annul the former one, or render the^second marriage va- 
lid. But in judging "whether there has been a serious and 
deliberate promise of marriage, it will properly enter into con- 
sideration, that one of the parties deeming himself not mar- 
ried has entered into a formal marriage with another, person, 
because it is not probable that a party kno\^ing or believing 
himself already married, will enter into a second engage- 
ment of the same kind ; and where the woman, having at 
one time acted ih, such a manner as to infer a legal pre- 
sumption of marriage, has concealed her state in such a 
manner as to induce another bond fide to enter into a mar- 
riage with the man with whom she had previously formed 
such a connection, the decisions in the case of Campbell 
and Napier go some length to show,. that the circumstances 
here mentioned will be of importance. 

12. To the twelfth of said additional Interrogatories, this 
Respondent answereth and saith. That the subject of thisln- 
terrogatory, as well as some of the, following ones, appears 

' to this Respondent to be inapplicable to the point, or article 
in the Libel on which this Respondent understands himself 
to be examined. And it further occurs to this Respondent, 
that the Defendant, during the early part of bis Gorre&« 
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• pondeqce with thq Plaintiff, having been in Scotland for 
more than forty days, would, by the Law of Scotland, be 
considered . as domiciled there; and in the matter of con- 
tracts, or obligations, subject to the Law of Scotland in the 
same manner as if he had been bom in Scotland, or had re- 
sided in it from his birth. Arid if truly married to the 
Plaintiff, according to the Law of Scotland, while resjlding 
arid domiciled in that country, the circumstance of the De- 
fendant's going back to England ; and there marrying Miss 
Manners publicly before the present action was instituted, 
could not, in this Respondent's opinion, have any effect 
upon the previous marriage in Scotland. 

13. To the thirteenth of said additional Interrogatories 
this Respondent answereth and saith. That if an officer, or 
other person, engaged in military service in Scotland, being 
an Englishman by birth, and generally domiciled in Eng- 

_ land, were to have such intercourse with a woman in Scot- 
land, as by the Law of Scotland is sufficient to constitute 
marriage, this would bind such person in the same manner 
as if he were a Scotsman, or generally domiciled in Scot- 
land. But, in judging of the nature and effects of such in- 
tercourse, it would, in this Respondent's opinion, justly enter 
into consideration, that in England cohabitation as man 
and wife is not, in all c^ses, held to constitute marriage ; 
although it may, in certain circumstances create a presump- 
tion of a previous celebration ; and consequently, that an 
Englishman accustomed to the Law of England, might co- 

• habit with a woman in Scotland, and allow lier to take his 
name without intending to marry her : And although an 
Englishman, after cohabiting with a woman in England, 
and allowing her to take his name, were to bring her down 
to Scotland and conduct himself there in the manner already 
stated, this would not, in the opinion of this Respondent, 
in every case constitute a marriage. This, however, would 
be no exception to the general rule as already stated by 
this Respondent, but truly a judicious application of it to 
the circumstances of the case : The law in all cases, not at- 
tending merely to the external act of cohabitation, but 
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looking to (hat which is alone decisive, viz. the fall and 
deliberate intention and consent of both parties to become 
man and wife, which may be inferred from^cohabitation, 
but not necessarily, nor in all cases without exception. 

14. To the fourteenth of sAid additional Interrogatories 
this Respondent answereth and saith. That a promise of 
marriage made in England, followed by a fcopula in Scot- 
land, would, in this Respondent's opinion, be suflBcient for 
obtaining a decree declaring the marriage in the Courts of 
Scotland, if the parties were to be found there. 

15. To the fifteenth of the said additional Interrogatories 
this Respondent answereth and saith. That if a promise of 
marriage made in Scotland, were to be followed by a copula 
in England, this, if the parties were afterwards found in 
Scotland,- would, in this Respondent's opinion,. Ife sufficient 
for obtaining a decree in the Courts of Scotland. 

16. To the sixteenth of the said additional Interrogatories 
this Respondent answereth and saith. That marriage, by 
the Law of Scotland, being considered merely as a con- 
tract, and requiring only the deliberate consent of both 
parties, for its completion, it would seem to be enough for 
obtaining a decree in the Courts of Scotland, that the par- 
lies had in any place, or at any time, expressed their 
deliberate consent, de prmsenti^ to be married. It is a 
different question, however, whether in the circumstances 
here stated, as well as in those mentioned in the two pre- 
ceding Interrogatories, the Courts of England, or any other 
foreign country, where marriage is not completed by con- 
sent merely, but iii general requires some formal celebration, 
would so far yield to the Law of Scotland as to give the 
same decision. 

17. To the seventeenth of said additional Intetrogatorica 
this Respondent answereth and saith. That in the case here 
mentioned as the letters written by the Englishman would 
not per se constitute marriage, but would in general require 
to be confirmed by letters of the same kind written by the 
woman in Scotland, the agreement could not be considered 
as mutual till the last mentioned letters were received, and 
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eonsequentlj) it would seem that the marriage could not be 
taid to have been contracted inScotIand» In such acase^ 
howeyer, it appears to this Respondent that the Courts in 
Scotland, without regarding the locus corUfoctiis would find 
the marriage binding, if the question could be effectually 
tried there. 

18, 19. SO. To the eighteenth, nineteenth, and twentieth 
of the said additional Interrogatories this Respondent an* 
•wercth and saith, That in general where there is only aa 
obligation to marry, the parties may retract without being 
liable in damages : And where damages are due, it is not in 
consequence of the obligation to marry, but either from the 
manner in which the treaty has been broken off, as where il 
is attended with circumstances in some degree injurious to 
one of the parties, (see the case of Johnson against Paisly^ 
Slst December, 1770,) or, where, in contemplation of the 
marriage, expences have been incurred. 

SI. To the twenty-first of said additional Interrogatories 
this^Respondent answereth and saith. That the law being now 
fixed, it does not appear to he of importance to discoyer 
the grounds on which it was at first established, although 
this Respondent has no doubt that they are nearly as stated 
by Mr. Erskine ; and that in this, as well as in many other 
cases, the law presumes the parties to haye intended that^ 
which in the circumstances of the case, was proper and 
becoming, and at the same time deducible from their 
actings ; or, in other words, the law, in such cases justly 
holds, that persons haying formed a connection, the object 
qf which was marriage, would not proceed to consummate 
unless with the same yiew. 

22. To the twenty-second of said additional Interrogator 
ries this Respondent answereth and saith, That the pre« 
sumption here mentioned cannot be said to be a prctsumptio 
juris et de jure, because it might, in this Respondent'i 
opinion, in certain circumstances be obyiated by contrary 
eyidence, e. g. if the man and woman were, preyiously to 
the copula, to interchange written declarations of their 
haying determined not to marry each other. But it is a 
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presumption of law so strongly established^ as not to be 
obviated unless by evidence of the nature here suggebted. 

23. To the twenty-third of said i^dditional Interrogatories 
thifi Respondent answei^th and saith,That a promise of mar« 
riage, followed by a copula, appears to this Respondent to 
constitute marriage upon both parties equally and in general, 
as the Respondent has formerly deposed, the obligations of 
the parties must be mutual or none at all. 

24. To the twenty -fourth of said additional! nterrogatories 
this Respondent answereth and saith, That he has already 
stated' his opinion^as to the decision in the case of Penny cook ; 
nndy as to the authority of Lord Stair, and the respect that is 
due to the different editions of his Institutes, this Respondent 
although greatly doubting the propriety of this Interrogatory^ 
(as well as of some of the preceding ones) saith, that Lord 
Stair has been always considered as a writer of great au- 
thority in Scotland : it is to be observed however that the 
different parts of his Institutes were composed and published at 
different periods, and the fourth book was not printed till long 
after the other three ; Lord Stair too being actively en- 
gaged in the political world as well as in the line of his 
profession, could not bestow that attention upon his publi- 
cations, or in revising them, that was necessary for render- 
ing them perfectly correct in all respects ; and the manu- 
scripts from which the different editions have been made 
out, appear to differ in some instances from each other ; nor 
is there any edition so correct and authelltic, as to prove to 
« certainty what his lordship's opinion was, although that 
published in 1769, chiefly by the care of the late Sir Wil- 
liam Pulteney, is deemed far preferable to the rest. 

35. To the twenty-fifth of said additional Interrogatories 
this Respondent anwereth and saith, That the common stile 
of a contract of marriage in Scotland may, at irst sight, ap- 
. pear to import a consent to marriage de prassentiy the parties 
declaring their acceptance of each other for lawful spouses, 
or using words to that effect ; but these expressions are uni- 
formly held, in the practice of Scotland, not to constitute 
marriage, but espousals only, or sponsalia, as known in tiiia 
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civil kw. The paissages of tbe exhibits formerly referred to 
by this Respondent) are in his opinion, conceived in dif* 
fefent and stronger terms, denoting that the Plaintiff and 
Defendant were ^^man and wife ;'^ and in the manner and 
to the extent already stated by this Respondent, must, in 
this Respondent's opinion, be held to constitute a -valid 
marriage. 

26. To twenty-sixth of said additional Interrogatories 
this Respondent answereth and /;aith, That what has been 
said by him in answer to the immediately preceding Inter* 
rogatory, appears to he a sufficient answer to this one also. 

g7. To the twenty-seventh of the said additional Inter* 
rogatories this Respondent answereth and saith. That this 
Interrogatory appears also to be already answered by this 
Respondent, when examined in chief* 

28i To the twenty-eighth of the said additional Interr<> 
gatories this Respondent answereth and saith, That this 
Interrogatory appears also to be already answered, unless sp 
far as it has been asked, what would have be^ the Defendant's 
remedy if the Plaintiff had destroyed the exhibits ? to whi<3h 
this Respondent answereth and saith. That in the case heipe 
supposed, the Defendant's remedy would have been the same 
as in the case of a marriage ascertained by a regular cettifteate df 
a clergyman, or justice of the Peace, but which certificfctehas 
been afterwards destroyed by one or other of the parties; the 
parties desirous of having the marriage fulfilled, suffering in 
both cases from want of proof, and not from any defect of 
right. In both cases, however, the writings so destroyed^ 
nright be restored by the remedy of an action for proving the 
tenor of their contents, and the manner of their being 
destroyed could be satis&ctorily established. 

S9. To the twenty-ninth of said additional Interroga- 
tories this Respondent answereth and saith. That he does 
not know of any case before that of M^Adam, in which it 
was in terminis decided that a mere declaration of consent to 
manry per verba deprmenti^ was sufficient to coi^stitute mair« 
liage r^us integris : but the proposition appears, to this 
Respondent, to bci established by the general and concurrinf 

e* 
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opinion of all the accredited writers on the Scot's law ; and 
where the declaration is not to be proved i)y witnesses, but 
by written evidence, it appears to this Respondent to be 
incontrovertible. In the case of M^Adam, the difficulty 
appears to to have arisen, not so much from any doubt as to 
the principle here laid down, but from the particular circum- 
stances of the case, the parties having previously lived in a 
state of concubinage, and the declaration by Mr. M^Adanoi 
given in a very abrupt manner, and immediately followed 
by his death by suicide. 

SO. To the thirtieth of said additional Interrogatories this 
Respondent answereth and saith. That he has already men- 
tioned the effect of contracts of marriage, to be different 
from that which is stated in the beginning of the Interroga- 
tory. The effect of a contract of marriage, when followed 
by a copula, is to make the parties husband and wife in the 
tame manner as a promise of marriage followed by copula ; 
the only difference being, that in the former case, the pro- 
mise is proved by a formal writing, whereas, in the other 
case, it may be proved either by other not so formal writings, 
or by the oath of party, or by acts and deeds inferring an 
engagement to marry. 

31. To the thirty-first of the said additional Interroga- 
fcmes this Respondent answereth and saith. That it has been 
generally held, since the decision in the case of Campbell, 
that those circumstances which would be deemed sufficient 
to constitute a marriage, in a question between a man aiid a 
woman, having exchanged a promise of marriage, and after- 
wards known each other carnally, might not be sustained to 
the same effect where the question arose between one of the 
parties and a third person, who, in consequence of a studied 
concealment of the connection, had been led to enter into a 
formal and regular marriage. One reason for this, is to be 
found in the impropriety of concealing such an engagement^ 
• by which third parties may suffer an irretrievable injury : 
but another reason, and one more consistent with the law of 
~ Scotland irith regard to marriage, appears to be, that in the 
case of marriages not regularly celebrated^ bat to be 
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g;athered from the words or actings of the parties, every cir* 
cumstance of their conduct is to be duly weighed, in order 
to ascertain whether a deliberate promise or consent ^as given, 
and whether, in the opinion and intention of the parties them* 
selves, the irrevocable union of marriage had been formed. 
In this view the concealment of the connection, especially 
when continued for a great length of time, and in circum« 
stances where the party was called upon to avow the mar- 
riage if it had truly taken place, must go far to show that 
there was no marriage, nor a serious intention to marry in 
any of the parties. 

ROBERT CRAIGIE. 



The same Witness examined on the further addi- 
tional Interrogatories given on behalf of John Wil* 
liam Henry Dalrymple, the other Party in this 
Cause. 

1. To the first of the said further additi<mal Interroga* 
tories this Respondent answereth and saith, Thai he had for* 
merly adverted to the case here noticed, which, after the dat« 
of the report by Falconer, underwent a full consideration in 
the House of Lords, and afterwards in the Consistorial Court 
of Scotland, having been finally decided on the 89th June^ 
1751 ; and having ako more largely adverted to the Decision, 
in his answer to the thirty*first additional Interrogatory, he 
thinks it only necessary to add, that supposing the evidence 
of the marriage in this case to depend upon the Exhibit, No. 
10. and also supposing that the circumstances in the case of 
the Plaintiff, were in other respects, similar to that of Coch» 
rane, the decision in the case last mentioned woifld certainly 
be of importance, but to what extent it seems impossible al 
this time to say. 

2^ 3. To the second and third of the said further addi» 
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tlonal Interrogatories this Respondent answereth and saith, 
That the case of Kerr and Hyslop, as reported by Foun- 
tainhall 15th July, 1696, appears to this Respondent to be 
quite different from the pi^esent one, and in that of Castlelaw 
against Agnew, which b fully slated in the printed papers, 
inthecaseof Linnen against Hamilton, 19th December, 1748, 
the judgment of the Commissaries, which was affirmed in 
the Court of Session, was, that the defender's oath did not 
prove a direct promise of marriage, previous to the connec- 
tion acknowledged by him : and in the case of Linnen, where 
also there was a reference to oath, the defender was on simi- 
lar grounds freed from the conclusions of the action insti- 
tuted for establishing a marriage, but in a separate action 
subjected in damages, on account of his ^^ having enticed and 
seduced the pursuer to yield to his embraces;" and noi^e of 
the decisions, in this Respondent's^ opinion, prove that a 
serious promise of marriage, followed by a copula, was not 
then held in law as equivalent to marriage, 

4, To the fourth of the said further additional Interroga- 
tories this Respondent an$wereth andsaith, That this Re- 
spondent has now and formerly read the passage deferred to 
in Lord K^imes' Elucidations, and has -attended to what is 
there s^id wpon the ca$e of Pennycook, and although this 
Respondent holds that this Interrogatory is irregular, if not 
incompetent, he thinks it proper to say in explanation, 
that the publics^tioi^ here referred to, seems to have been 
meant by the author, not so nauch to point out what the 
law was, but what in his opinion it ought to be j (see pre- 
face). And the observations on the subject of marriage, 
though plausible and ingenious, do not seem to be founded in 
the law of Scotland. There is no ground for saying that the 
.Priest's blessing is, or ever was, in Scotland (at least since 
the aera of the reformation in 1560) deemed indispensable, 
though it is the most regular mode of constituting marriage. 
The act 1503 was intended to regulate the proceedings in 
He matter of Terce, by allowing a woman, who had been 
by eommon reputation held as a wife, to obtain possession of 
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the legal allowance out of the lands in which her reputed hus- 
band died infeoffed^ until it was determined in the courts 
of law that the parties had not been married. ^The deci- 
sions mentioned by* Balfour, and afterwards by Spottis- 
wood, must have been attended with peculiar circum- 
stances, and as stated by these writers, appear to be erro- 
neous, and would not be repeated at this time. In the case 
of Craig, in 1628, it is probable the decree of the com- 
missaries had been given in absence, (by default) and there- 
fore still subject to review ; and the parties, as this Respondent 
thinks, must have considered it in that light. And the 
reasonings by Lord Kaimes, as to the. effect of a promise of 
marriage, followed by a copula, appear to be quite incon- 
clusive, and at this time would not be listened to. Indeed^ 
altl^ough in some of the later adjudged cases, with regard 
to marriage, this publication has been referred to, this has 
been done very slightly, and it has been hardly, if ever, ad- 
verted to upon the bench ; and although containing some in- 
formation that is not to be found elsewhere, and uMich acuU^ 
and plausible remark, it was never in this Respondent's opinion 
and belief, considered as of authority in the Courts of Scotland. 

ROBERT CRAI6IE. 

7th August, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Coulter, Lord Provost. 

In the Presence of Harry DavidsoKi 
Not. Pub. and Actuary assumed. 
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On the LiBELand Exhibits given on behalf of Mri. 
Dalrymple. 



7th June, 1809. 
BOBERT HAMILTON, Esq. of the City of Edin- 
burgh, Advocate, aged about forty-five years, a 
Witness, 'produced and sworn, deposes and says, 

THAT he has practised as an Advocate before the supreme 
Court of Session, in Scotland, since 1788; and that he has 
Jield the situation of Professor of the Law^ of Nature, and of 
Nations, in the Universty of Edinburgh, since 1796 » and 
further to the eleventh article of the said Libel he deposes 
and says, that he has attentively perused and considered the 
several Exhibits annexed to the Libel, and that he is of 
opinion these exhibit and furnish ample grounds for esta* 
blisbing a marriage between the Parties in this Cause by the 
law of Scotland, and that such marriage is thereby established. 
That in giving this opinion, he takes it for truth, as averred 
in the Libel, that a copula or concubitus has taken place, and 
there appears indeed to be presumptive evidence of it, from 
certain expressions in the Defendant's letters (No. 4 and 
No. 7); holding this, therefore, to be a fact, there appear in 
this tase to-be two grounds which constitute it valid niarriage 
by the law of Scotland ; first, it appears from the Exhibits, 
No. 1 and No. «, the last dated 28th May, 1804, that 
mutual promises of marriage were interchanged between the 
parties ; that these were followed by concubitus or a copula, 
which, in the Deposer's opinion constitute a marriage by the 
law of Scotland, That this was the state of parties, is con* 
£rmed by Mr. Dalrymple's letters, from No. 3 to No. 9 in- 
clusive, the tenor and strain of which, and various expresr 
sipniii used therein, denote tfiat Mr^ Palrymple ponceived he 
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had entered into the fixed relation of marriage with Miss Gor* 
don : deposes, that besides the above, there is a second ground 
by which in the Deposer^s opinion an effectual marriage be- 
twixt these parties has been constituted according to the law 
of Scotland; by the annexed Exhibit, No. 10^ dated 11th 
July, 1804, the Defendant declares and acknowledges Miss 
Gordon to be his lawful wife, and in this declaration Mis9 
Gordon concurs by her engagement of the same date; and 
although she thereby promises that nothing b«t the greatest 
necessity shall force her to declare her marriage, that does 
not appear to the Deponent to weaken the case ; the reason 
for concealing their marriage being, in his opinion sufiiciently 
accounted for by the subsequent letters No. 13, 14, and 15, 
from the Defendant to the Plaintiff; deposes, that the above 
written declaration of the parties, expressed in unequivocal 
terms, and it must be presumed deliberately made, in his 
opinion, independent of all other circumstances, constitutes 
an effectual marriage ; for he holds, that according to the law 
of Scotland, a marriage is completely established where con« 
tent is deliberately given ; more especially, when expre6se(f 
in a written ackno wledglbent 6x declaration per verba de pra^ 
tentiy bearing that the parties are eo-ipso husband and wife: 
the Deponent is of opinion, that such a declaration constitutes 
a marriage by the Scot's law; though there should be no 
cancubitus; but that point does not here come into question, 
as he holds, according to the statement in the case, that con^ 
cubitus or a copula has taken place. And he must further 
observe, that the constitution of a marriage betwixt these 
parties as above mentioned, is confirmed by various express? . 
sions in the Defendant's letters to the Plainttiff, subsequent 
to his declaration, namely, Nos. 13, 13, 14 and 15 ; in which, 
besides addressing her as his wife, and subscribing himself as 
her husband, he expressly refers to the connection that has 
been establislied, pointing out at the same time the necessity 
that existed for its being concealed. Depoees that in giving 
Uiis opinion he has paid attention to the writers upon this 
branch of the Istw, and to the various reported cases which 
a|» consequently well known. But his ppinion upon this 
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point has been much confirmed by a decision pronounced by 
the Court of Session, upon the iSth June, 1793; Elizabeth 
Ritchie against James Wallace, which has not been repotted. 
The Deponent was counsel in that case for Elizabeth Ritchie, 
and has recently refreshed his memory by perusing the printed 
pleadings now in his possession. The circumstances were 
diortly as follows; Elizabeth Ritchie became ptegnant to 
Wallace, who, some months after, gave her an acknow- 
ledgment in his hand-writing in these terms : <^ January, 
1785, I James Wallace, son to John Wallace, of Wallace 
Grove, do hereby acknowledge that you, Elizabeth Ritchie, 
•daughter tp Alexander Ritchie in Drumbey, is r^j lawful 
irife ; and will solemnize the marriage regularly between us 
in the terms of the rules of the church, as soon as convenient 
for us; and I am your loving husband, signed, James Wal- 
lace. To Elizabeth Ritchie. Witness, Janet Telfer.'^ Wal- 
lace denied his ever having written this acknowledgment, 
but it appeared from various circumstances to be genuine : 
Elizabeth Ritchie founded on it as a declaration de prceseniij 
constituting a marriage ; which conclusion, in point of law, 
Wallace controverted ; but the Court, by a majority of six 
judges to three, as appears from ilfe Depon^t's notes upon 
the papers, sustained the sentence of the Commissaries, which 
had found the acknowledgment libelled upon, relevant to in- 
fer marriage betwixt the parties. 

R. HAMILTON, 



The same Witness examined on the Interrogatories 
given on behalf of John William Henry Dalrym- 
ple, the other Party in this Cause. 

1. To the first of the said Interrogatories this Respond^snt 
answereth and saitfa, That the law of marriage in Scotland 
has for a long period been clear and decidedly fixed. It is 
laid down by Lor4 Stair, (Edition 1681 pages SO and 76, 
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and Edition 1693 pages 25 and 484) that marriage consists in 
the present consent, whethet that be by wordis expressly, or 
tacitly by cohabitation or acknowledgment, or by natural 
commixtion, where there has been a promise or espousals pre- 
ceding ; for thereih is presumed a conjugal consent de prcB' 
serdi. This was (he law then, and the Deposer holds it to 
be the law at this day, an4 is of opinion that it has not been 
shaken or altered by any of the cases that have since oc- 
curred, such asl those of M^Innes against More, White against 
Hepburn, Taylor against Kello, M^Laughlan against Dob* 
son, or McGregor against Campbell, which were all involved 
in special circumstances ; whilst on the other hand, the law 
as laid down by Lord Stair and Erskine, Book 1st, Tit. 6, 
S 89 S, 4, 5, has been recognized and confirmed by various 
cases ; particularly by those of Inglis against Robertson in 
1786, Ritchie against Wallace in 1792, of Edmonstone 
against Cochrane, in 1804, and Walker against M^Adam in 
1807. 

S. To the second of the said Interrogatories this Respondent 
answereth and saith. That the Scots law of majriage is ascer- 
tained and rests, 1st upon legal principles, in respect it is a 
consensual contract. Sdly, upon the authority of our law« 
writers, referred to. Sdly, upon the judgments pronounced 
by the Court ; and it is upon these that the Respondent has 
formed and given his opinion. 

3. To the third of the said Interrogataries this Respondent 
answereth and saith, That there certainly is a material diffe* 
rence betwixt an obligation or promise to marry, and an 
actual marriage ; a promise of marriage, rebus integrisy may 
be resiled from ; but if followed by a copula or consumma* 
tion, a marriage, as formerly mentioned, is thereby consti* 
tuted. 

4. To the fourth of the said Interrogatories, this Respon- 
dent answereth and saith, That an irrevocable obligation, by 
which he understands a written promise to marry delivered to 
a woman, will not be in all cases binding upon or tie up the 
woman from marrying another man. In the event of such a 
promise^ there is rebus iniegris no marriage, so that either 
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piftj may draw balck, leaving it to the party injured to seek 
6ucb redress ts the law will afford hy an action for breach of 
jpromise. 

5. To the fifth of the said Interrogatories this Respondent 
answereth and saith, That he conceives that a woman who 
has received such a promise, is entitled to call upon the man 
in the proper court, at any subsequent period, to fulfil it ; 
but as such a promise, provided matters were entire, would 
not constitute a, marriage, the man might draw back, leaving 
to the woman her action for breach of promise: circum- 
stances might no doubt occur, which might take away the 
woman's right to demand the enforcement of the man's promise 
to marry, if for instance, she was herself to marxy another 
man, or if she was unequivocally to concur in, or consent 
to, the man's marrying another. .This answer is given upon 
the supposition, that there has been a promise merely, but de 
facto no marriage, for if that promise has been followed by a 
copula, a marriage is thereby constituted, which no circum- 
stances or length of time can annul ; and which the woman, 
accordingly may at any subsequent period demand to be de- 
clared in the proper court. If a man has made a promise, 
and is uncertain from the circumstances which have occurred 
whether or not he has involved himself in a marriage, his 
remedy is by an action of Jactitation of Marriage, or of 
*^ putting to silence," as we call it in the Consistorial Court, 
the result of which will decide whether he is bound or 
free. 

6. To the sixth of the said Interrogatories this Respondent 
mnswereth and saith, That he is of opinion, that as a promise 
of marriage to a particular woman, followed by a copula, 
both events occurring in Scotland, constitutes a marriage by 
the law of Scotland, the man to whom these circumstances 
applied, must be held as married, in whatever country he 

^ may go to; and that he could not legally marry another 
woman in England or any where else. If such a man, fron^ 
the woman's not insisting, was in dubiety as to the state hft 
was in, his proper course would be to bring an action of put* 
ting to silence, as above-jnentiooed, , 
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7. To the seventh of the said Interrogatories this Respond 
dent answereth and saith. That a declaration in ivriting, 
given by a man to a^ -woman, that she is his lawful wife, is 
not merely an obligation to marry, but is, when attended with 
the woman^s acceptance and consent de prcRsenti^ the valid 
constitution of a marriage. 

8. To the eighth of the said Interrogatories this Respon- 
dent answereth and saith, That in the case supposed of a 
copula or consummation, either before or after such a declara- 
tion, a marriage, it is thought, would certainly be constituted^ 
nor would the circumstances mentioned constitute an obliga- 
tion only upon the man to complete the marriage. 

9. To the ninth of the said Interrogatpries this Respondent 
answereth and saitli, That a declaration in writing', such as 
htsre supposed, constitutes as already observed, a marriage, 
not merely an obligation to marry, and a correspondence 
such as is figured^ as it would evince the understanding and 
belief of the parties, would confirm the idea as to the exist- 
ence of a marriage between them. 

10. To the 10th of the said Interrogatories this Respon- 
dent answereth and saith, That if the man or woman who had 
given and received a declaration of a marriage, should there- 
after express doubts as to the validity of such a declaration 
to constitute a marriage^ or fears of being deserted, such ex- 
pressions would, no doubt, be taken into account in explain- 
ing the intention of the parties at the time the written decla- 
ration was made; but unless such expressions indicated and 
inferred that there had been no marriage in view, intended, 
or entered into, so that the declared consent was thereby con- 
troverted and overruled, the Deponent is of opinion that the 
expression of such doubts or fears by either party, which 
might be the result of misconception, could not destroy the 
effect of an explicit acknowledgment or declaration of a n^ar- 
riage. But it is hardly possible to answer this query pointedly, 
or in more precise terms, unless the circumstances or expres- 
sions alluded to were more particularly detailed. 

R. HAMILTON: 
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The same Witness examined on the additional Inter* 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

I. To the first of the said additional Interrogatories this 
Respondent answereth and saith, That he is of opinion that 
Sir Thomas Craig, lib, ii. dieg, 18, §17, et sequent.^ 
where he treats of legitimate and illegitimate children, has 
delivered substantially what he is bound to presume was the 
Law of Scotland, as to marriage, at the time he wrote ; ac- 
cording to that author, it appears that the essentials of a 
marriage existed^ provided sponsaliuj or a promise had pre- 
ceded a concubitus or consummation. It has indeed been 
conjectured, from what Craig says of the case of Edward 
Younger, that such circumstances conferred only a right oC 
action to have the marriage solemnized, and he accordingly 
mentions that to that effect the mother had prevailed before 
the commissaries; but it appears from what immediately 
follows, that though Younger had refused, these judges 
nevertheless held that there had been a valid marriage, and 
gave effect to it accordingly. This proceeding seems to be 
very little different from the present law and practice, 
where a marriage constituted by a promise and copula, re- 
qaires, like. other irregular and clandestine marriages, a de- 
clarator ds judicial evidence of the fiict. And whatever 
upon this point may have been Craig's idea, the Respondent 
is of opinion, that the Law of Scotland has for a long period 
acknowledged that a promise, followed by a copula, does not 
merely furnish grounds for enforcing marriage, but does actu- 
ally constitute one. That Craig treats of other points, namel j, 
what effect is to be given to a marriage while a prior one 
has been entered into and is subsisting, and gives his opi- 
nion that the bona Jides of one of the parties, though not 
sufficient to confirm the marriage, will nevertheless be 
effectual to legitimate the offspring, though not so, if both 
parties are in the knowledge of the prior marriage ; but the 
Bespondent doubts very much^ if children bom in such 
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eircmnstances could ever be regarded as legitimate, and is 
of opinion-, that by the Law of Scotland as it now stands, 
they would not. He further answereth, that Craig is not 
upon points of this nature, of the hig^hest authority in the 
Law of Scotland ; they are not those upon which he pro- 
fessedly treats, and his opinions have not the same weight as 
those of Lord Stair and other subsequent writers. 

S. To the second of the said additional Interrogatories 
this Respondent answereth and saith, that the doctrine laid 
down by Lord Stair in the passages referred to in this 
query, must be presumed to have been agreeable to the Law 
of Scotland in 1693, when the edition referred to was pub- 
lished. That it is further upon the whole agreeable to the 
Law ,of Scotland as it stands now, except that it appears to 
be now more firmly established that a promise and subse- 
quent copula constitute a valid marriage. That more par- 
ticularly, and in answer to that part of the query, vi^. if 
the Law of Scotland has changed since the time of Lord 
Stair, and if so, What has introduced sucb change? the 
Respondent answereth and saith. It appears to him, that 
with a very few exceptions of dubious import, the Law of 
Scotland that a promise, followed by a copula, ccmstitutes 
a marriage, has come to be permanently fixed and esta- 
blished. For it appears that both Sir John Nisbet, of Dir- 
leton, who was advocate to King Charles the Second, and 
Sir James Stewart, who was advocate to King William and 
Queen Mary, were of opinion C^oce spansalia) that a pro- 
mise^ followed by concubiiusy made an effectual marriage. 
Two cases are reported in the Dictionary of Decisions^ 
vol. ii. page 288; the first, 19th July, 1670, , Cockburn, 
the second, 19th February, 1732, Harvie, which seem to 
infer, that a promise of marriage and subsequent copuh 
made an effectual marriage: the case, 15th July, 1696, 
Hislop contra Kerr, reported by Fountainhall, and referred 
to in the case, Ist December, 1749, Linning contra Hamil* 
ton, appears, no doubt, to be somewhat adverse to this doc* 
trine ; but the Respondent observes, that this was not an 
action for declaring a marriage, but for damages^ and there* 
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fore be thin^LS it to be presumed, the tTonnstn If islop was 
conscious that she could not establish such a promise of mar^ 
riage as "would enable her to prevail in an action of that 
nature, ivhich idea is countenanced by the circumstance* 
and opinions stated in the report. That this is not at any 
rate a decision, that a promise and subsequent copula did 
not constitute a marriage; and although it had, the Re- 
spondent does not think it could be held sufficient to over- 
rule the prior and subsequent adjudged cases and authori- 
ties. That the other case of Agnew, referred to in the de- 
cision of Linning contra Hamilton, instead of being adverse, 
seems to confirm this doctrine. That the Respondent has 
examined the printed pleadings in the case of Linning^ 
(Sessions Papers, in Advocates Library, Kaimes' remark-* 
able decisions, No. 100,) and from these it appears, that 
Castlelaw, the woman, insisted against Agnew for a mar- 
riage, and in support of it alleged a promise and subsequent 
copula; no doubt appears to have been entertained of th« 
relevancy of these grounds, but she failed in the proof; for 
having referred the promise to Agnew himself, he swore 
negative, upon which the commissaries found ^^ that the 
defender's oath does not prove a direct promise of marriage 
previous to the concubitus y" and therefore assoUzied from 
the process of adherence, &c. To this sentence, the Court 
bf Session, upon the 1st January, 17^, adhered : so that 
foiled in her action for a marriage, she was contented to 
take, and Agnew to pay, damages. That the case of 1st 
December, 1749, Linning contra Hamilton, and various 
other cases subsequent, appear to affirm the legal doctrine 
as to a promise and subsequent copula : The pursuers' ac- 
tion in that case, which was at first for a marriage, was 
chiefly founded upon the allegation of a promise of marriage 
fpllowed by a copula; which infers, that such grounds 
were relevant : upon a reference to oath, the defender denied 
the promise, which ended the question of marriage, so that 
the pursuer proceeded in her action of damages. But if the 
promise had been proved scripto vel juramentOy the Re- 
spondent has not a doubt that the pursuer Linning would 
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have prevailed in establishing the marriage ; that then came 
the case, Pennjrcook and Grinton contra Grinton and 
Graite, where the question was expressly decided ; and the 
same doctrine is confirmed by the case, S6th November, 
1755, Smith contra Grierson, in the Faculty Collection, 
from the report of which it is clearly to be inferred, that a 
promise and copula sufficiently constituted a marriage by the 
Law of Scotland; the only legal point which occurred 
being as to the mode in which the promise was to be proved, 
which it was found could be done only by the defender** 
writing or his oath. That the same doctrine seems to be 
taken fot granted in the argument on the case, SOth De« 
cember, 1781, M^Innes contra More, where it, is stated as 
one of the modes of constituting a marriage. It is like* 
wise inferred in the case, 18th November, 1786, White, 
contra Hepburn ; and in the case, 13th June, 1798, Ritchie 
contra Wallace, referred to in the Respondent's deposition 
in chief; The Respondent observes, from the notes of 
the judges opinions, that the late Lord Justice C]erk 
McQueen stated a promise and copula as one of the modes 
of constituting a marriage. In the case of Kennedy contra 
McDowell decided in 1800 but not reported, the pur* 
suer's chief ground of action for establishing a marriage 
was a promise and subsequent copula : but though she failed 
in establishing these precise circumstances, and of cOBte« ^ 
quence in making out her marriage, no doubt, the Re* 
spondent understands, was entertained by the commissaries 
or the Court of SessiooA, as to the relevancy of a promise 
and subsequent copula, to constitute a marriage. That in 
the argument in the case, 15th May, 1804, Edmonstone 
coiitra Cochrane, and in that of March 4th, 1807, Walker 
contra M^Adam, it is stated and avowed by both parties, 
that a promise and subsequent copula was one of the 
modes of constituting a marriage by the Law of JScotland. 
That these are the authorities which in the Respondent's 
opinion appear to have confirmed the Law of Marriage, as 
If^d down by Lord Stair. 
3. To the third of the said additional Interrogatories this 
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llespondent answereth and saith^ That he is of opinion, that 
the decision in the case of Pennycook contra Grinton, 15th 
Dec. 1752, ifan extension of the doctrine laid down by Sir 
Thomas Craig was nevertheless agreeable to that laid down 
by Lord Stair, and to most, if not to all, of the previous au- 
thorities the respondent is in the knowledge of, and which, 
have been noticed above ; it farther appears to him from the 
report, that this case was decided upon the general point, 
and that whether the woman, namely, Graite, had been in 
bond fide or not, that the decision would have been the same 
as was giveii, and her marriage consequently annulled. 

4. To the fourth of the said additional Interrogatories, this 
Respondent answereth and saith. That he has already men- 
tioned the cases he is in knowledge of, which seem to apply- 
to the present question, but others may have occurred in the 
Commissary Court. 

5, 6, 7. To the fifth, sixth, and seventh of thesaid additional 
Interrogatories this Respondent answereth and saith, That the 
Court of Session is not he conceives bound by former de- 
cisions, if these are in principle iniquitous or unjust; if 
doubts are entertained of any point of law or decbion, as to 
its being unsound or not to be followed as a precedent, the 
court is certainly at liberty to review* it either by a hearing* 
in presence, or in some such solemn manner, so as by a deli- 
berate judgment, to fix the point in future. 

8, 9. To the eighth and ninth of the said additional In- 
terrogatories this Respondent answereth and saith. That he is 
of opinion that the case of Grinton is one of authority, 
fixing the general point, as the report bears ^^ that it was 
held for law, that a promise of marriage followed by a 
copula made from that moment an^ actual marriage." The 
principle t)iere laid down appears moreover to be con«* 
firmed by the discussion that has occurred in the various 
Ciises already mentioned ; and although the court might no 
doubt order a hearing in presence, for reviewing the prin^ 
ciple of that decision, the Respondent would doubt yerjr 
much, and would indeed have little expectation of its being • 
altered. 
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10. To the teBth of the saidadditionul Interrogfttories ihh 
Respood^nt answereth and saitfa, That writings produced , 
by a party asserting a marriage, though after the othec 
party has intermarried with another^' will neyerthelesa, the 
Respondent conceives, receive such effect as is due to them 
upon their own merits. 

IK To the eleventh of the said additionalinterrogatpries 
this Respondent answereth and saith, That he conceives that 
in the case supposed in this query, the pretensions of the 
party who had ostensibly intermarried with a person pre* 
viottsly married in consequence of a promise followed by a 
copula would not be sustained, and of course as the first 
would be a valid marriage the second formed connectioa 
would not be regarded. 

1^ To the twelfth of the said additional Interrogatories this 
Respondent answereth and saith. That he conceives that the 
Defendant being a domiciled Englishman in Scotland upon 
military service, did not impede' his contracting while in 
Scotland a valid marriage by the law of Scc^Iand, and if he 
contracted such a marriage in Scotland, ; either by. mutuial 
declaration de prasseniij or by a promise and subsequest 
copula, his publicly marrying Miss Manners in EngJand 
before the present action was instituted, can have oe eifeipt 
upon the validity of his previous marriage. 

13. To the thirteenth of the said additional Inietwga,^ 
tMies this Respondent answereth and saith, That (rifllcem 
on military service in Scotland, though in rdation to ques^ 
tions .of succession they may be held domiciled. English^ 
men, may without any solemnization or oonttact of m«r« 
riage, form connections with women which will be i^ mar- 
riage, namely, by declarations of marri^^ de pr4iMentiy by^ 
a pr<H9uise and subsequent c<^ula, and by the other modea 
in which an irregular marriage in Scotland is constituted. 
. 14, 15, 16/To the fourteenth, fifteenth, and sixteenth, of 
the said tidditional Interrogatories this ReapoiideBt answer^ 
eth and saith, That as the cases pointed out in these Inlener 
fatories have not, so far as the Respondent knows, evet 
occttvred or been decided| he cannot venture to ^ give ftpo* 

£2 
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ritire i^oiofi upon diem; if the parties wer^ dcnniciled in 
Scotland, he is inclined to tliink that in'either case supposed 
a marriage would be constituted* But he entertains great 
doubts and uncertainty' as to what might be the result, if 
the 'parties were in no respect subjected to Scottish domi* 
ciliation. 

17. To the seventeenth of the said additional Interro- 
gatories, this Respondent answereth and saith, That letters 
by a domiciled Englishman in England, to a woman in 
Scotland, expressing consent to a marriage de prmsetaij 
would not, the Respondent apprehends, be suffici^it to cob* 
stitute a marriage by the Scots law, but that such letlen 
would assuredly be taken into account as evidence of a 
marriage asserted to be contracted in Scotland. 
* 18. To the eighteenth of the said additional Interrogatories 
this Respondent answereth and saith, Thift he is not awaxe 
of any distinction m the law of Scotland between » mar* 
riage actually constituted, and a promise of marriage fol- 
lowed by a copula, which he conceives to be the import 
of this query in rriadon to <<an obligatim to marry which 
aiMHit be retracted in .respect that res nan suniintegras^** 
these ktflcircumstuicet as already so often mentioned^ coii«^ 
•litate a va£d marriage awaiting like ril other irregulaf 
and efaHSdestine lyairiages a declaratory sentence of the 
Oiiosisidriat C^mrt; (but with retrospective operation,> as 
tko appsopriatr judieid evidence to the effect. That the 
ReiiMmdeRt therefore thinks that all such irregular -awl 
daiidestiiie mafriages stand upon an equal foodii^, and 
Aat in r^atioQ to them, there is no obligation of am *uitw< 
mMtta class, leaving both parties at liberty to eontnurt 
Molfc^ marriage, and that such intermediate obligatsM is 
iHsfertbla only to a promise of manvige, without^ cofmht^ 
^whi^ rebn9 iniegris may be resiled from. 

19* To theninetMnth of the said additional lalenoga* 
totles tins Reqioodent answereth and saith, Thathecon^ 
ertves that by tiie law of Scotland an obligation or promise 
to marry may Be Mtrali^ted or departed from r^ut inUgrk 
as a lffuadyj aoticed, leaving to (be party injured their ac^on 
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t^f damages, that he does not understand, that bjr the law 
of Scotland damages in snch cases would be allowed a^ 
sifcractly for the breach of promise and consequent affironty 
but if the party injured can shew actual loss or damage ia* 
jcurred in consequence of the retraction of a' promise, a com* 
pensation upon that account will be allowed. 

SO. To the twentieths of the said additional Interroga- 
tories this Respondent answereth and saith, That it appears 
to be anticipated, the respondent having given his opinion 
that where a promise of marriage has been made and a 
copula has followed, a marriage is thereby constituted; 
so that in the event of retracting, payment of damages 
will not suffice* 

21 .To the twenty-first of the said additional Interrogatories ^ 
this Respondent answereth and saith. That he is of opinion, 
that in holding a promise and subsequent copula to be the 
constitution of a marriage by the law of Scotland, theeqmt* 
able and moral principle is taken deeply into account ; but ha 
does not imagine that this is the only ground for hoMinff 
that these circumstances constitute a marriage; that the 
inferred consent never is, he conceives, to be lost sight of ? 
and it aj^ars to him, that Mr. Erskine in tbe passage re» 
ferred to, B. I. T. vi. S. 4, though he does not slate ilv 
law of marriage so fiilly as might be, yet, nevertheless stalet 
it with truth and correctly. 

92. To the twenty-second of the said additi<Hial Intenroga* 
Isticis tilis .Respondent answereth and saith, That if a promiw 
of marriage has been legally proved, scripi^tdjmmneatbt^ 
and a copula has followed, the Respondent is not avvaie of 
any means by which the essentiak thereby estahlirited in 
eoQstitliting a marriage (whether it is the piaswned oonseafc 
iepnBsenitf or the moral principla that is oonsidend) cm 
be rebutted; if these feets are proved, a marriaige is iaDed; 
so that there is in his opioion an end of the question. 
. 2S. To the twenty^t^ird of said w&tttiooal Intenogs- 
tones this Bespond^t answereth and saith. Tint whena 
a woman has giten a promise of marriage, and a copufai 
fbUowed, and the man uXh^gn a marria§ei and of 
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coiMteqiience a consent upon his pc^rt eo momento^ a marriage 
the Respondent thinks, is established : but if it is the woman 
who alleges a marriage, there will be this defect in the case 
supposed to constitute a marriage, namely, that the man has 
not promised or consented : and in these circumstances it is 
accordingly thought, that as there would be a lack of mutual 
consent to marry, there would of course be no marriage. That 
the Respondent must however observe, that as he does not 
know of any «uch case having been decided, he gives this 
opinion with caution ; and it at the same time appears to him, 
that the discussion of these hypothetical cases, evinces, that 
the consent of parties is in all diese and similar circum- 
stances one of the main and ruling principles for deciding 
a question of marriage. 

24. To the twenty-fourth of. the said additional Interroga- 
tories this Respondent answereth and saith. That he is of 
opinion that this doctrine, as to the constitution of marriage, 
is not radically contradictory to the substance of the doc- 
trine stated by Sir Thomas Craig. If there is any difference, 
it rests not upon the essentials in the constitution of a mar- 
riage, bnt in the form merely of declaring it, and whether 
<Nr not a previous action is necessary. But the doctrine 
stated, is, the Respondent conceives, agreeable to the autho- 
rity of Lord Stair, which is justly considered as of great 
weight in the law of Scotland. The work of that author 
does perhaps contain some errors, but it is more to be de- 
pended on, than that of any other ; andif there is any omissioa 
in the passages in his work, relative to the law of marriiige re* 
ftnred toy it is, in not adverting to the moral principle assuredljr 
to:b^ taken into account, in judging of, and holding a prcKi 
msse; and' subsequent copula to be the constitution of a valid 
marristgQ;, Lord Stair, it is true, does not refer to any case 
iui support of the above position, estcepting that of Youpger 
be considered as one, (vide edition, 1693, page 4S6.) But 
the Respondent conceives that his opinion is sanctioned by 
the soundness aiid equity of the principle and the analogy 
which the case bears to .the constitution of a marriage by 
jsmttial c^aamt de prassenti^ and independent of these riewa. 
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Lord Stair probably had the Canon Law in his eye, by the 
decretdia Gregorii, of which, lib. 4. tit. 1. cap. 30, it is 
said, ^' is qui fidem dedit mulieri super matrimoniocontrahendo 
camali copuld subsectdd, si in facie ecclesice ducat aliarh et 
cognoscaiy ad primam redire tenetur^ etc. the opinion of this 
author is accordingly entitled to mnch consideration, and 
no doubt, it isxonceived, can be entertained of the fidelity 
with which that opinion has been transmitted, as it is' con* 
tained in the two first editions of his work, both of which 
were printed in his own lifetime : the second in 1693, pro» 
fessing to be a correction of the first, in 1681, by his Lord* 
chip himself. 

25, 36. To the twenty-fifth and twenty-sixth of the said 
additional Interrogatories this Respondent answereth and 
eaith. That contracts of marriage entered into in Scotland 
bdar in general and it is probable uniformly, that .the par- 
ties accept of each other for their lawful spouses, or as Dallas 
has it, page 724, et sequen^ for their lawful future spouses ; 
importing thereby consent de prassenti: but then these con- 
tracts furthet bear, that the parties are to solemnize such mar- 
riage in the face of the church, and thence it is held, Erskine, 
p. 90y that such contracts do not constitute a marriage, but 
may be resiled from, leaving to the party their action of 
damages for any loss that may have been sustained in con- 
sequence thereof; such contracts are usually subscribed in 
presence of the relations of the party, who most frequently 
also subscribe it as witnesses, but they are entirely difierent 
and altogether distinct from the exhibits annexed to the pre- 
sent case, which, in the Respondent's opinion, constitute a 
clandestine though an efficient marriage, excluding in their 
intention such formal preliminary which is of a public nature, 
and in like manner all ceremonies and solemnities in the face 
of the church : as such declarations constitute, as the Re- 
spondent conceives, an effectual marriage instantevy they 
cannot be retracted, and much less so, if, as is stated to be 
the fact in the present instance, there has been a copula or 
concubitus. 

27. To the twenty-seventh of the said additional Interro- 
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gatories this Respondent answereth and aaitli, That he is of 
opinion that in consequence of the exhibits annexed to the 
libel, namely, the promise to marry and the mutual deiila* 
rations of marriage de prctsenti^ which were given, and if it 
be the fact, as is affirmed, that concubitus followed, neither 
of the parties could retract or free themselves from a mar- 
riage, independant altogether of any actual celebration 
of it. 

S8« To the twenty-eighth of the said additional Interroga* 
tories this Respondent answereth and saith, That he is fur- 
ther of opinion, that by these exhibits and the atUeged 
copula., (which if it is denied must be proved) the Plaintiff 
was* bound -to the Defendant in a valid marriage ; it was 
consequently in his power to claim her as his wife^ and to 
require her adherence ; and in the event that the Plaintiff had 
destroyed the exhibits in her possession, if the Defendant bad 
}n his possession a duplicate of the mutual declaration, that 
would be sufficient to prove and constitute the marriage ; and 
if he had not such duplicate, he would have been entitled 
to her oath as to the, prior existence of such exhibits, and 
to the import of them whether they did not contain a {nto- 
mise of marriage and declaration de pnesenti of such an 
engagement : either of which being established in the affirm- 
ative, would in like manner as now that they are in existence^ 
constitute a marriage. 

S9. To the twenty -ninth of the said additional Interrogato- 
ries this RespondenLanswereth and saith. That he has either 
now or formerly noticed all the cases appearing to be mate* 
'rial and applicable upon the law of marriage, which he ip 
acquainted with. In the case of Ritchie contra Wallace, 
in 1693, which was decided upon a declaration de prassenti, 
matters were in certain respects entire, the copula having 
preceded the acknowledgment ; but this circumstance was 
not held as altering the case, or as diverging it from the rule 
of law that the mutual consent of parties declared de prwsenii, 
constituted a marriage. 

SO, 31. To the thirtieth and thirty-first of the said addi- 
tionsdlnterrogatories thisRespondent amwereth aadiaitb^That 
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if parties w^re to enter into, a c<Mitract of marriage, and a' 
copula or concubitus was thereafter to take place, so that 
matters were not ealire, a marriage it is thought would be 
constituted. In like manner, as in the case where there had 
been a promise and subsequent copula ; and as a valid mar- 
riage would in these circumstances be constituted, so the 
Respondent does not imagine that any subsequent connec- 
tion of that nature, which the man might attempt to form, 
could have the result of an effectual marriage. That the 
woman clandestinely married, might be highly to blame in 
concealing or seemingly foregoing her right, but that coi^i 
duct could not justify or excuse the man, or place him abso*- 
lutely in bond fide to contract a second marriage ; nothing 
could place him in security, and consequently in bond fide, 
biit a decree of putting to silence in an action of jactitation 
of marriage; and although a grievous misfortune might thus 
fall upon an innocent woman who had been ensnared by the 
falsehood of the man, no feeling for her mischance can, in 
the Respondent's opinion, be set up to overturn a marriage 
previously constituted, and to bastardize the issue, if any, in 
favour of what was from the first in consequence of the man's 
incapacity to contract a l^al marriage, nothing more, how« 
*ever much the injured female might deserve commiseratioi^ 
than km illicit connection* 

R. HAMILTON. 



The same Witness examined on the further additional 
Interrogatories, given on behalf of John William 
Henry Dalrymple, the other Party in this Cause. 

1 • To the first of the said further additional Interrogatories 
this Respondent answereth and saith. That he has paid par* 
ticular attention to the case reported by Falconer, gSth July, 
1747, Campbell contra Cochrane, and to the ultimate result 
in that case subsequent to the point reported. The point 
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adjudged by the Court of Session is thus noticed by Falconer 
in his Index,; roce — Fraud: — ** A woman alleging a private 
marriage with a person deceased, who during his life had 
lived publicly with another in her sight, was repelled personali 
exceptione from proving her marriage to the prejudice of the 
other and hei; issue." The Court of Session, by Interlocutor 
of the gSth July, 1747, remitted with an instruction to the 
Commissaries " to find that Mrs. Kennedy was barred perso" 
noli exceptione from being admitted to prove that she was 
married to M. C^upbell, of Carrick, before he was married 
to Mrs. Jean Campbell," so that the sentence of the Com- 
missaries who had allowed Mrs* Kennedy to prove her mar- 
riage was altered ; ,but this point was appealed to the House 
of Lords, and upon 6th February, 1748, the Interlocutor of 
the Court of Session was reversed, and that of the Commis^ 
saries which had allowed a proof, sustained : that theDeposer 
has found this to be the fiaict from the appeal cases of these 
parties appointed to be heard in March 1753. It is indeed 
said in the case of Mrs. Jean Campbell, that the Interlo- 
cutors complained of were reversed by consent of her coun- 
sel, but it is however certain that the question returned to the 
Court of Session and the Commissaries when the Interlocutor 
allowing Magdalene Cochrane or Kennedy a proof of her 
marriage, was followed out, a proof accordingly taken, and 
Upon the Sdth January, 1751, the Commissaries found that 
Mrs. Magdalene Cochrane had not proved her prior mar- 
riage libelled, and therefore dismissed her process, and 
found in favour of the marriage of Mrs. Jean Campbell and 
the legitimacy of her daughter. This sentence was also sub- 
knitted to the Court of Session, and thereafter was appealed 
to the House of Lords, and was affirmed. That in adverting 
therefore to this case, it must be remembered that the point 
reported by Falconer, namely, that Mrs. Cochrane was barred 
personali exceptione did not ultimately stand, she being al- 
lowed to prove her marriage ; and this, the Deposer con^- 
ceives is agreeable to the law of Scotland as it-now stands. 
Mrs. Cochrane, as the Commissaries found, did pot prove heir 
prior marriage, and though the circumeiaaces in which the 
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was placed appear from the appeal cases referred to to have 
been extremely hard, those od the other hand which in the 
Respondent's apprehension were the most adverse to her, 
(supposing they are correctly stated in the cases) were that 
Mrs. Cochrane had by her conduct upon different occasions 
several years subsequent to her alleged marriage treated, 
Mrs. Jean Campbell as Captain Campbell's wife, thereby 
acknowledging, her as such. That the Respondent is aware 
that this fact might have had much weight in the compara- 
tive estimation of the proof brought by the parties, in so far 
as it might perhaps from thence be inferred, that such con* 
duct betrayed a consciousness upon Mrs. Cpchrane's part 
that she was not Captain CampbelPs wife. The Respondent 
conceives that the decision upon the iirst point in the above 
c^se is so far applicable to the present one, that the Plaintiff 
is not barred personali exceptione from proving her alleged 
prior marriage with the Defendant : but it is impossible for 
him to say, whether the decision upon the* second point in 
the above case is in any respect applicable to the present 
question, as he is not put in possession of all the circum- 
stances that may have taken place between the Plaintiff and 
Defendant subsequent to her alleged marriage, and in par- 
ticular, he does not know whether or not she has acknow- 
ledged Miss Manners feus the Defendant's wife. 

S, 3. To the second and third of the said further additional 
Interrogatories this Respondent answeretli and saith. That ad 
he has adverted to the cases referred to in his answer to the 
second of the additional Interrogatories, it is only necessary 
to observe further, that these cases do not, in his opinion, 
prove that either in the year 1696 or 1749, a marriage resting 
upon a promise and subsequent copula could be defeated by 
^another marriage entered into by the man as a medium im^ 
pedimentum ; and it further appears to him, that the decision 
upTon the first point in the case of Campbell contra Cochrane, 
is adverse to that doctrine. 

4. T o the fourth of the said further additional Interrogatories 
this Respondent answereth and saith,That he is well acquainted 
vith this article of Lord Karnes's Sluddations, but though it 
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is like all that author's M^ritings, an ingenious argnment, it i« 
in some places incorrect ; particularly where he says, that A 
Jow \¥oman may succeed in proving a promise cum copula^ by 
•witnesses of her own rank, which is not the law, as his Loid-^ 
ship may have known from- the case g6th Nov. 1755, Smith 
contra Grierson. That it is impossible for the Respondent 
to say whether the circumstance of the subsequent marriage 
with Graite being a clandestine one, had, as Lord Karnes 
insinuates, weight with the judges ; nothing of that kind ap- 
pears from the report, which, as already mentioned, bears, 
that the case was taken up entirely upon the general point : 
apd, as the Respondent holds it to be fixed law, that a promise 
and subsequent copula constitute ^marriage, he does not think 
that Lord Kame's argument in a case similar to that of Grin* 
ton would be successful. 

R.HAMILTON. 
15 August, 1809, 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Coulter, Lord Provost. 

In the presence of me, Harry Davidson^ 
Not. Pub. and Actuary Assumed. 



On the Libel and Exhibits given on behalf of B^rf, 
Dalrymple. 



7th June, 1S0». 
DAVID HUME, Esq. of the City of Edinburgh, Advo- 
cate, aged fifty-two years, a Witness produced and sworn 
deposes and says, That he has practised as an Advocate be* 
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fore the Bapreme Court of Session in Scotland since 1780, 
and thftt he has occupied the Chair of Professor of Scots Law, 
and read lectures as such in the University of Edinburgh 
since December 1786; and fiirther to the eleventh article of 
the said Libel he deposes and says, that he has attentively 
perused and considered the seyeral Exhibits annexed to the 
Libel, and that in the law of Scotland marriage is considered 
B» an ordinary civil contract which is completed by the in- . 
terposition of the consent of parties, provided this take place 
unequivocally, seriously, and deliberately, and with a genuine 
purpose immediately to establish the relation of husband and 
wife, and not to engage oiily , or betroth themselves to marry, 
at some future time. That a marriage may thus be effectually 
made in Scotland, without the form of celebration by a clergy- 
man, and without the use of any precise ceremony or so- 
lemnity even of a civil nature, and in any way wherein the 
explicit and mature consent of parties is gravely exchanged. 
That with respect to the evidence of the proper matrimonial 
consent having passed between the parties, the practice of the 
law of Scotland is not limited by strict or scrupulous rules, 
but allows the fact to be vouched or inferred in sundry modes 
of evidence, by public cohabitation j under the character, or 
as it is termed the habit knd repute of man and wife ; by 
writings of mutual acceptance as spouses de prcesenti. by 
mutual vnritten declarations or acknowledgments of marriage, 
by a series of letters, such as in their contents and mode of 
address^and subscription either express or virtually imply 
an acknowledgment of marriage ; by verbal declaration also 
before a magistrate, or made on some suitable and serious 
occasion before creditable witnesses called by the parties for , 
that purpose. That whether the writings executed by the 
parties are in the form of mutual and present acceptance of 
each other as spouses, or in that of a declaration of mar- 
ring as already made, is no wise material ; for still such 
writings are evidence under the h^nd of parties, and to each 
agfliinst the other, that the just matrimonial consent has 
passed between them in substance though not in form . the 
voluntary execution of such declarations, is a virtual con- 
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isent of the paitiefi as at that date to stand in the rdatioii of 
married persons. That more especially, regard is paid to, 
declarations or acknowledgments of marriage whether oral 
or written, where it appears that they have been followed 
with or accompanied by the parties' carnal knowledge of 
each other ; not that such intercourse is regarded as the seal 
or accomplishment of the contract or indispensable to its va- 
lidity, but as a material ingredient of evidence to shew that 
it was meant and understood between the parties, that they 
were actually man and wife from that time, and not engaged 
or under promise only. That it is however carefully to be 
observed with respect to all these several modes of evidence, 
whether oral or written, that they are liable to be controuled 
and expounded by other writings, if such there be, of a 
contrary import which have passed between the parties, or 
by facts and circumstances of a different tendency in the after 
conduct and proceedings of parties, whereby it becomes ne- 
cessary for the judge to take a complex view of the whole 
case, and to determine on the whole series of evidence and cir- 
cumstances, whether by the writings and acknowledgmeats 
which passed between the parties, they did or did not truly 
intend to become man and wife, and did or did not consider 
themselves as being in that relation to each other. That 
among other circumstances, which weigh in this point of view, 
the absence of carnal intercourse, is always one of sonae mo* 
ment ; but that although unfavourable to the plea of mar- 
riage, this circumstance, in the Deponent's opinion, is not of 
itself decisive, but may be made amends for by the other evi- 
dence in the case, and more especially where reasonaldft 
motives of prudence or the like can be assigned for such for- 
bearance. That in illustration of the general principle above* 
mentionecl, the Deponent may take notice of the following 
judgments which appear in the printed collections of reports, 
The case of Inglis and Robertson, 3d March, 1786^ the case 
of Edmonstone contra Cochrane, 15th May,1804, and the case 
of M'Adam contra M'Adam, 4th March, 1807, whereof 
the last was a case of mere verbal declaration ; and .that the 
Deponent has had occasion to observe sundry ^l^ier jadg- 
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meats to the same effect, ifhich have not been reported s 
the case of Peggy Ferguscm contra David M^Kie, (2d Au^ 
gust, 1781,) being a case of verbal declaration, that of Eliza- 
beth Richardson, contra John Irving, (3d August, 1785,) 
that of Elizabeth Ritchiecontra James Wallace, (13th June, 
1792,) and that of Sibella Atkinson contra John Brown, (6th 
July, 1787,) being three cases of written declaration. That 
the Deponent does not consider the judgment of the House of 
Lords in the case of More and M^Innes, (25th June, 1781) 
nor the judgment of that House in the case of Taylor and 
Kello, (16thf Feb. 1787) as in anywise to the impeachment 
of the leading principle of the law of Scotland respectfaig the 
constitution of marriage, for in both instances the judgment 
of the House of Lords is expressed in cautious and detailed 
terms, such as save the principle, and rest the decision on the 
particular circumstances of ^these cases, as yielding evidence 
in the case of More, that his declaration was meant as a blind 
only to the world to protect the woman during her pregnancy , 
and in Taylor and Kello's case that the writings were not in- 
tended by either party, or understood by the other -as a final 
agreement. That the Deponent regards in the same light the 
case of M^Laughlane and Dobson, 6th December, 1796, 
where the conduct of parties had been variable and coatradic** 
tory, and no carnal intercourse had taken place : d^Kieps, 
tiiat by the law of Scotland marriage may also be effectaallj 
contracted by means of a mere promise of marriage, subse* 
quente copuld, the law presuming in these circumstances 
(such is the language of systematic authors and rec<^nized in' 
practice) that the carnal intercouf se is accompanied with the 
exchange of the proper matrimonial consent de prasierUiy and- 
takes place in reliance on it. That agreeably to this principle 
the eflfect of copula following on a promise is not merely to 
bind the promise and beget an effectual- obligation to marry, 
but to make an actual marriage from the time of the copula, 
to the effect of disabling both parties from contracting any 
other nmrriage ; and that in the case of Pennycook contra 
6rintonandGraite,(15th Dec. 1752,) amarriage celebrated by 
a clergyman and^ followed with procreation of a child, wasan* 
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Bulled accordingly in respect of the man's prior marriage to 
another woman the pursuer, which was constituted hy promise 
and copula only; that applying these principles to the pre- 
sent case the Deponent is o£ opinion that the mutual acknow- 
ledgn^ent of marriage; in the Exhibit, No« S, and the renewed 
acknowledgment ini the Exhibit, No. 10, accompanied with 
carnal intercourse between the parties proved or admitted, 
and the various acknowledgments express and implied in the 
Defendant's several letters, thp other twelve Exhibits, do con- 
stitute a Talid and effectual marriage by the law of Scotland. 
The said Exhibits, No, 2 and No. 10, being evidence under 
the hand of the parties, and to each against the other, that the 
proper matrimonial consent making them immediately man 
and wife, had passed between them; a^nd these writings being 
themselves virtually and in substance the exchange of such 
eomwent de priBsenti. That the Deponent does not discover 
any sufficient grounds for considering the said declarations, 
No. 8 and No. 10, otherwise than as serious and deliberate, 
and inlaided inunediately to establish the relation of husband 
and wife between the parties ; and more especially this pur- 
pose and uoderslanding of the parties may be inferred from 
the circiunslancesj if proved or admitted^ of carnal intercourse 
banag taken place in pursuance of those declarations ;• and 
fartkcr that the series of letters from the Defendant bearing 
repeated and strong acknowledgments of majriage, tipth ex- 
press and implied, mark a settled resolution and habit of mind 
on the subject, and not a transient or wavering purpose only ; 
that the Deponent observes that in some of the letters, especially 
ik No6. 5 and 6, some expressions are interspersed which may 
seem to savour in some measure of an understanding on the 
Defendant's part that he was under promise or engagement 
only, but these are outweighed by earnest and more pointed 
contrary declarations in the same and other letters, and ndore 
especially by very serious ones, in Nos. 13 and 14, and fur- 
ther that these loose an^ equivocal words seem to relate to 
the Defendant's promises and engagements to make a public 
acknowledgment of his marriage as soon as might be, and are 
also probably accounted for on this footing that the marriage 
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was private^ and the documents of it under the power of the 
Plaintiff, and that the parties were iraperfectlj instructed in 
the law of the case, so as not to know whether it might not b« 
possible to dissolve and undo the connection by mutual con- 
sent, or by the Plaintiff's destroying the written evidence of 
it in her possession. But that on the whole series and contents 
oP the letters, they do appear to the Deponent not to invali* 
date or counteract the Declarations, No. 2 and No. 10, but 
jpather to vouch the Defendant's understanding that he was 
irrevocably married thereby, and his consent so to be, if the 
law permitted it to be done in that fashion. That the Deponent 
however thinks it proper to add, that if a process of declara- 
tor of marriage at the Plaintiff's instance, [and grounded on 
these several documents, were depending in the Consistorial 
Court of Scotland, or in the Court of Session there, the course 
of proceeding would be to compel the Defendant, Dalrymple 
the husband, to produce the letters by him received from the 
Plaintiff in return, and if such letters were produced and were 
found to contain assertions on her part of her freedom from 
the matrimonial tie, and aiii explanation of her understand* 
ing of the mutual acknowledgments of parties as having 
always been to promise and contract de futuro only— *thi» 
might be suiicient to apply and expbund these acknowledge 
ments accordingly. That on the other hand if the Defendant 
bdng called on to produce the Plaintiff's letters, upon oath 
denied his receipt or possession of any such. or alleged that 
he had lost or destroyed them, the case would thea be deter* 
mined on the documents exhibited for the pursuer. Further ^ 
this Deponent deposes and says, that the mutual promise of 
marriage contained in the Exhibit, No, 1, being de futuro 
only, is not of itself sufficient to make a marriage by the law 
of Scotland, or even to beget a valid obligatioa to marry, but 
that the said written promise followed with carnal copula, 
proved or admitted, is sufficient ia the law of Scotland to 
constitute a valid marriage from the date of siich copula, so 
|U5 effectually to disable both parties from contracting any 
other marriage,^ and this independently of the effect of the> 
MidE^faibits^No. 2 andNo^ 10, as aa •:3(changt or aatvidenqf 

S 
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of the proper and present matrimonial consent. That the 
said Exhibits, No. 2 and No. 10, supposing them not 
sufficient documents of an immediate marriage are however 
certainly at least equivalent to a renewed promise of mar- 
riage, and if followed either of them with copula proved 
or admitted,' do, in like manner constitute a marriage, in- 
dependently pf the promise^ No. 1. 

DAVID HUME, 



The same Witness examined on the Interrogatorie* 
given in behalf of John William Henry Dalrymple, 
Esq. the other Party in this Cause. 

; 1. To the first of the said Interrogatories this Respondent 
answereth and ^aith. That he considers the constitution of 
marriage by the consent of parties seriously and de prce^ 
5e;2^2 interposed, as a genuine article of the common Law 
pf Scotland from the period at least of the Reformation, 
and that he is not acquainted with any eyidence of the 
priest's blessing having been reckoned indispensable in 
Scotland, (though it was regular (and laudable) even in 
the Catholic times. That the only variation of practice 
the Deponent knows of, is, that for the last twenty yearis or 
thereby there has been somewhat a greater readiness in the 
court' to admit evidence in controul or explanation of the 
written declarations of parties. 

2. To the second of the said Interrogatories tliis Respondr 
ent answereth and saith. That the law on this head is to be 
collected from the works of those authors who have written 
concerning the Law of Scotland, and from the decisions of 
the Court of Session, and of the House of Lords, in cases 
of marriage; and that the Deponent has formed his own 
opinion on these grounds accordingly. 

3. To the third of the said Interrogatories this Responds 
0n% answereth and saith, That no such thing ijs repQjg^nized 
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in the Law of Scotland, as an irrevocable obligation t<y 
marry ; that to be at all available, the consent to marry must 
be de prctsenti^ and the most solemn^ promise of marriage de 
futuro under the hand even of the party, not only is nbi 
effectual to compel solemnization of marriage, or to au- 
thorize a decree of declarator of marriage in case of refusal 
to solemnize, but is not even a ground of action of damage 
in solatium of the disapppintment, though it may ground 
a decree for such actual and patrimonial damage, (the ex- 
pence, for instance, of "tvedding-clothes, and the like,) 
as the complainer can shew in the case. Th^t though par* 
ties are thus at freedom rebus integris to fulfil or desert their 
promise of marriage, yet when copula follows in reliance on 
jsuch promise, the law infers and presumes the exchange of 
the proper consent de prassenti, as at the time of the copula, 
and thus holds the parties are married from thenceforward, 
and disabled from contracting any other marriage. 
. 4. To the fourth of the said Interrogatories this Respond* 
ent answereth and saith, That he has already said that rebus 
integris the most express promise of marriage is always revo- 
cable on either side, and in no wise hinders either party 
from contracting marriage with some'other person. 

5. To the fifth of the «aid Interrogatories this Respondent 
answereth and saith, That it is substantially answered in 
the answers to the third and fourth Interrogatories, and that 
the promise becomes void by the repentance of the party 
promiser, though he or she may not be able to allege any 
change of circumstances in justification or excuse. 

6. To the sixth of the said Interrogatories this Respondent 
answereth and saith, That he cannot well make an answer, 
in matter of law, in terms so broad and indiscriminate as th« 
Interrogatory seems to require, but with respect to the effect 
of a promise and copula taking place in Scodand, and with 
a woman native of Scotland and domiciled there, that in 
his opinion there is no room for distinguishing in favour of 
the man on the* ground merely of his being a domiciled Eng* 
lishman, and not possessed of any property or effects in Scot- 
land) nor on the ground merely of his afterwards marryiD|piui» ^ 
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#ther woman in England. Further deposes, that he cannot 
five it as his opinion that in a competition between a mar-* 
riage made by promise and copula in Scotland, and a mar* 
riage made afte/wards regularly by the man in England, the 
validity of the former depends on the circumstances of the 
first wife having previously obtained a decree of the court 
declaring her marriage ; and that it would not be just that 
any such prejudice to the right of the first wife, should 
follow on her delay to ask such decree, which delay may be 
owing to her entire reliance on the man's honour, or may 
be in compliance with his injunctions, or be matter of agree-* 
ment between them for prudential reasonst That when 
obtained, such decree of declarator publishes only and 
executes and does not form the relation, and th4s th^ 
decree draws back and attachejs to the date of those facts 
that are the s^bstance and bottom of the case, and on which 
the law grounds its presumption of a, consent de prassentu 
Deposes and says, that one question of some difficulty ma^ 
however be imagined, in the case of the first wife being in 
the certain and special knowledge of the man's addresses 
afterwards to another woman, and by her silence and course 
of conduct decidedly acquiescing in his second marriage ; 
and certainly in any case where the first marriage is doubt? 
ful, and matter of inference only from a number of collateral 
particulars, such acquiescence will gci far against the 
woman, not as a renunciation of the state of wife or a baf 
in Umine to her plaim, but as matter of real evidence that 
she never had intiended or understood herself to be th<e man's 
wife ; and on this ground, in some .measure, went the filtimatc 
judgment in the casfs of Napier cpntra Napier, (Nov. 1800| 
and June 1801,) where a marriage regularly celebrated, and 
followed with the procreation of many children, was at- 
tempted to be set aside in respect of the man's alleged prior 
marriage, made by cohabitation only with anptfief ^^oman 
under the character of wife, which wpman had acquiesced 
for years in the second marriage, though dwelling in th« 
same town with the other parties : but that in the case of an 
txpUcit written promise of marriiige, followed with copuloi 
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iprhicli » not of the same ambiguous description^ the Depo- 
nent sees great difficulty in the -way of sustaining the plea of 
personal objection as in bar of the first irife, "whose state 
once duly contracted is immutable^ and cannot even ex- 
pressly be renounced, and much less by any sort of implica- 
tion ; and this difficulty increases in the case of there bein|^ * 
issue of the first marriage. That it is true the plea of pec* 
BOnal objection was sustained in the Court' of Session^ in the 
case of Campbell of Carrick, 88th of July, 1747, whera 
the first wife had lived for years in the nei^bourhood and 
in the society of the second, but that judgment was reversed 
in the House of Lords, and the parties were sent to proof 
upon the ca^e. That upon the whole, in the case of die 
man contracting a second marriage in England, while the 
first wife continued to reside in Scotland, and is thus i^e* 
flumably ignorant, or has had an imperfect knowledge of 
the man's addresses, the Deponent sees no sufficient reason^ 
and knows no authority for sustaining the plea of personal 
objection against the woman. 

7. To the seventh of the said Interrogatories this Re* 
•pondent answereth and saith. That such a declaration if 
direct -and explicit, is good evidence against the man under 
his own hand,^ that the proper matrimonial consent making 
the woman his lawful wife has already passed between 
them, as well as in substance, the delivery of such constat 
to the woman is the expression of his present consent to 
stand to her in that relation, and that it thus makes an im* 
mediate marriage* 

8. To the eighth of the said Interrogatories this Respond- 
ent answereth and saith. That copula following on such a 
declaration, which is more than equivalent to a promise, is 
in that {>oint of view sufficient to make a marriage by pro* 
mise and copula; and that consummation accompanying 
such a declaration, whether before or after is a powerful 
ingredient of evideitce in confirmation of the declaration^ 
as importbg an immediate maniage ; and not an engage* 
inmitonly« 
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9. To the ninth of the said Interrogatori^ this Respond- 
ent answereth 9sid saith, That as a marriage may be efieo 
tually constituted by means of a series of letters, as between 
husband and wife, so when such a correspondence follows 
on a written declaration of marriage, those two modes of 
evidence mutuayy strengthen each other, and take the case 
out of the notion of a mere engagement to marry. 

10. To the tenth of the said Interrogatories this Re- 
spondent answereth and saitb. That it has already been 
said in his deposition in chief, that written declarations of 
marriage how explicit soever are liable to be coutrouled 
lUid expounded by the correspondence of parties, or bj 
evidence in the conduct and behaviour of parties tending ta 
shew that it was not their meaning, nor was it so understood 
or agreed between them, that they were actually married. 
Further this Respondent saith. That such questions are very 
nice and circumstantial, and require a studied attention to 
ail the expressions used by the parties in their letters, and 
all the possible meanings of those expressions and the mo* 
lives of parties to use them. That the Respondent would 
not consider it as materially shaking a declaration of mar- 
riage, that the parties in their letters alluded to a purpose 
of future public celebration, this being matter of decency, 
and for better repute in the world, . as well as for the 
quiet of the woman's mind, who, though fast bound in law, 
may still feel humble and uneasy as long as the priest has not 
done his office. That neither would the Depoujent consider 
it as materially shaking a declaration of marriage, that 
either party afterwards expressed fears of deserti<Mi^ the evi- 
dence of the marriage in such cases being under the power 
of the parties, and liable to accidents, and they, uncertain 
in some measure, concerning the decision of the Law upon 
their case, no matter how positive and serious their purpose 
may have been to be instantly married by the writing they 
exchanged. 

DAVID HUME. 
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The same Witness examined oif the additional Inteif« 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

L To the first of the said additional Interrogatories, this 
Respondent answereth and saith, That these' five sections of 
Sir Thomas Craig's Treatise de Feudis appear to the Re- 
spondent to contain a good deal of desultory discourse 
concerning marriage and legitimacy, and that sundry 
sDme\¥hat rash opinions are girea there upon speculative 
points, ^hicb had not been tried in Craig's time, and re« 
main untried still, and are nice and open to difference of 
opinion. That Craig is however good authority for the case 
of Edward Younger related in the nineteenth section^ 
being a decision given in his own time on the matter of 
marriage contracted by promise subsequente copuld, and 
although it appears that the course taken in that instance^ 
and probably the usual course taken at that time, was, that 
the court gave decree for solenmization of the marriage^ 
yet,^ in the Respondent's opinion, this was directed by the 
consistorial court out of regard to civil order and decency, 
^ and for the sake of notoriety only, and not upon the notion 
that the state of parties was not already irrevocably fixed by 
the promise and copula: and, indeed, that in Craig's own 
opinion, neither the solemnization, nor the decree for it, 
was indispensable, and that the marriage was truly made by 
the promise and copula themselves, appears from the opi- 
nion he gives at the head of the nineteenth section, viz. That 
a child is lawful who is procreated after cojqtract of mar- 
riage and proclamation of banns, if the father die before 
the appointed day of marriage. That to the Respondent, th^ 
notioii of decreeing to solenmize a marriage, that is to say, com« 
pelling a person to give liis consent out of love and affection, 
to live all his days with a certain woman, appears somewhat 
strange. That tiie decree cannot c^nunand the will of the 
man, and there is no species of diligence by which it can be 
carried into .execution ; and if the man is thus to be married 
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in the end, Trithout-the lielp of a true and real consent A? 
prassejUiy and by means of a feigned and presumed consent, 
it is more reasonable to apply that presumption to the tim# 
of the promise and copula, which are the bottom and ma&# 
the justice of the case, than to the date of the decree which 
does but publish and declare these facts ; that the form of 
decreeing for celebration, has therefore been laid aside^ia 
later times as an unmeaning and unnecessary circuit, ai|d 
this change of practice this Respondent considers as one in 
point of form, and not in the substance of the thing. . 

a. To the second of the said additimal Interrogatories 
this Respondent answereth and saith. That Lord Stair's 
Exposition of the Grounds of the Law of Scotland respect*^ 
hsg marriage by promise and copula, app^rs to the Re* 
tpondent to be sound and correct, viz. That it proceeds on 
the presumption of things passing at the time of copula out 
of the state of promise defuturoy into that of actual marriage, 
by consent de prassenli. That this, as the Respondent 
understands, is the established doctrine now, equally as it 
was in Lord Stair's time, and according to the Respcmdent'a 
notes of the opinions of the judges in M'Adams case, the law 
was so delivered by Lord Meadowbank (ISth Nov. 1806)> 
^ The notion of law is, that copula is the consummation of 
^< H cdnseht de prmsenti^ which is thence presumed. It is not 
** on the notion of barring locus penUentiasy That it is pla&i 
tKat Lord Stair himself did not understand his doctrine \» 
be inconsistent with that of Craig ; for in the latter of th* 
two passages referred to itt this query, he founds upon 
Chraig's authority, and the case tsi Edward Younger, and 
dik in connection with his own principle of a presumed 
CdAsent de prmsenti. That in like manner, in the formes 
passage, (Bocdk I. Tit. iv. § 6,) and still in confimiation d 
his own principle, Lord Stair takes notice of a case m 
Nicholson's Collection, where the like course was taken d 
deereeing for celei>ratk)n on the gr<mnds of the man^t 
written acknowledgments of mairiage and his procrtatioii 
of children ; that the Respondent understanding that^ in 
both instanees, the decree for cekbntton was gitw Mt of 
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itghtd to order and exiunple onl j, does coniider the antho* 
ritjofCrdg as no wise iQcoiisistent with the principle or 
jreason assigned by Stair. 

3, 4, 5, 6, 7, 8, 9. To the third, fourth, fifth, sixth, 
«eTenth, eighth and ninth of the said additional Interrogator 
ties this Respondent answereth and saith, That the case of 
Grinton. and Graite was argued by counsel of great emi* 
nence, and when rery able judges sat on the bench ; and 
the Deponent has always considered that judgment as having 
been deliberately given, and upon the general question of 
law, and not in respect of any specialty favourable to the 
woman pursuer, (such as the nonproclamation of banns) 
and as decisive theref<nre of the proper character and effect 
of a marriage made by promise and copula. That if the 
like question were to occur again in the Court of Session, 
the judges, in his opinion, ought not, and as far as the * 
Respondent can judge, would not Uiink themselves at 
freedom to depart firom that precedent, or to reconsider the 
question on a hearing in presence, or in any other shape. 
That the only case, so far as the Respondent knows, in any 
degree of a similar nature, which has since been tried, is 
that of Napier contra Napier already referred to, in No* 
vember, 1800, and iTune, 18Q1, but here the prior marriage 
was to be inferred from a cohabitation of a very ambiguous 
kind, between a soldier and a woman who followed the regi- 
ment, and Ifhich had ceased for five or six years before the 
second and public marriage ; and that for upwards of twenty 
years that the second wife livedo (in which period she bors ^ 
seven children) no claim was made by the alleged first 
wifis, though dwelling in the same city with the couple, 
and the question of legitimacy was only brought forward 
ai last, at the instance of a child, after death of both 
womeu; that in these circumstances there seemed to be 
strong presumptive grounds of evidence agaiifst the first 
marriage, and on that footing the rcase was finally decided 
against the claimant, though the first interlocutor was the 
other way^ and bastardized the whole issue of the second 
kuirriage^ 
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10, 11; Td the tenth and eleventh of the said additional In«» 
terrogatories this Respondent answercth and sstith, That he 
cannot make an answer to these queries further than he has 
formerly done, without a much more specific and detailed 
case, laying before him the whole history and particulars 
of both connections, and the situation and conduct of all 
parties ; that according to the circumstances, the previous 
non-production of the writings by the party who founds on 
them, may or may not be a matter unfavourable to that 
party in the way of presumptive evidence, and that so it 
may also be as to the failure of such party to prevent or 
protest against the man's contracting of a second marriage. 

IS. To the twelfth of the said additional Interrogatories this 
Respondent answereth and saith^ That he can give no opi- 
nion on this query, unless it were stated to him how far the 
Plaintiff was in the special and certain knowledge of the 
Defendant's intention to marry Miss Manners, and wilfully 
and inexcusably forbore to give notice of the impediment ; 
and that even in the case of such wilful forbearance, the 
Respondent, as he has already answered, finds it very 
difiicult to enter into the notion of renunciation of the state 
of wife, if once contracted in a plain and unambiguous way, 
as by exchange of acknowledgments, or by a written pro- 
mise followed with copula. That if unattended with expli- 
cit acquiescence on the part of the Plaintiff, the circumstance 
of the Defendant having l>een in Scotland ott military ser- 
vice, and having afterwards publicly married Miss Maan^s 
before the commencement of this action, could only be of 
weight as founding an inference, and this by no means a 
conclusive one, that the Defendant .had not thoroughly un- 
derstood his situation with the Plaintiff. 

13. To the thirteenth of the said additional Interrogatories 
this Respondent answereth and saith. That he is not ac- 
quainted with any case of this description, and that the 
decision to be given on any such*, cannot be matter of 
general rule, but must depend on the nature and circum* 
stances of the connection of parties, the nativity of the man 
being one circumstance to be weighed along with others. 
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14^ I5> 16. To the fourteentfa, fifteenth and sixteenth of 
9aid additional Interrogatories this Respondent answereth 
and saith, That such cases might occur, attended with 
a great diversity of other circumstances, according to which 
the decisions might be also different. 

17. To the seventeenth of the said additional Interrogatoriei 
this Respondent answereth and saith, That a series of such 
letters written, as in this case, from England to a wbman in 
Scotland, and by a person who had been in Scotland, and 
had written the like letters while there, would be good 
evidence of marriage against him, more especially, if while 
in Scotland he had also given written promises and acknow* 
ledgments of marriage, and might reasonably be presumed 
not be quite ignorant of the custom of Scotland respectijig 
marriages. 

18, 19, 20. To the eighteenth, nineteenth and twentieth 
of the said additional Interrogatories this Respondent an« 
swereth and saith, That he does not understand that there is 
any such thing kiiown in the law of Scotland, as an irre« 
tractable engagement or obligation to marry, and that no 
damages are even given in solatium of a disappointment by 
breach of engagement to marry how solemn soever, but 
damages only in reparation of patrimonial loss actually 
sustained by the party on such an occasion ; the principle 
of the Scotch practice Ji^eing, that the will of parties ought 
to be quite free and unbiassed at the moment of contracting 
this indissoluble union ; that where an engagement to marry 
is followed by knowledge of the woman's person, things 
pass into a state of actual marriage, and that he is not ac* 
quainted with that intermediate condition of obligatioii| 
which is alluded to in this query. 

21. To the twenty-first of the said additional Interroga- 
tories this Respondent answereth and saith, That certainly 
the rule of the law of Scotland respecting promises and co« 
pula, 'is recommended by the evident and substantial justice 
of such a decision, but that in the Respondent's opinion, 
the rule is founded also in a just construction of the conduct 
and purpose and state of mind of the parties, and. on that 
ground it is, that the doctrine has been recognized in the law, 



Digitized by 



Google 



xcn 

tnd is presented in the works of authors. That in the fic- 
ponent*s opinion, where copula follows between parties who 
have exchanged promise of marriage, this act has relation 
to and is under the seal of that contract, and is truly the 
implement and execution thereof in its most essential parti- 
cular,, the possession of each others person, whereby mat- 
ters pass, and are by the parties meant to pass out of the state 
of a promise de futuroy into that of an executed promise, 
or present marriage, whereof they have entered on the rights 
and duties. That in nature, this is what does and must pass 
in the minds x)f parties so situated, and on such an occasion ; 
that the woman making delivery of her person in pursuance 
of the previous engagement, does eo ipso recognise tht 
man de prcBsenti as her husband, of which character she ad- 
mits him to the privileges, as he on the other hand claiming 
and taking these privileges in pursuance of his promise, sub- 
stantially professes that character, and agrees de prcesenti to 
bear it. That in the passage referred to in this query, this 
doctrine is distinctly delivered by Erskine, as relative to the 
case-of copula following on a regular contract of marriage, 
and the Deponent sees no reason and knows no authority 
for distinguishing in this article between a regular contract 
and a written promise, if precise and explicit. 

S3. To the twenty-second of the said additional Intelto- 
|;atories this Respondent answereth and saith. That he will 
' not presume to say (no such question having been tried) 
that in no circumstances and by no mode of evidence 
can the presumption of a present consent be overcome, but 
he thinks it is clear that only the most pointed and convincing 
evidence shall prevail against the presumption. 

23. To the twenty-third of the said additional Interro- 
gatories this Respondent answereth and saith, That he does 
not think it necessary to answer a question which appears to 
be fanciful and strange, and not to have any relation to th« 
natural and ordinary course of things. 

24. To the twenty -fourth of the said additional Interro- 
gatories this Respondent answereth and saith. That he con* 

.liders Lord Stair as by far the ablest and most profound of 
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the writers on the law of Scotland, and his Institute as a 
work of higher authority than any of the other systems of 
that law, not exceptuig Sir Thomas Craig's work de Feudis. 
That the Respondent does not discover any looseness of 
thought, or inaccuracy oi expression in the passages of 
Stair referred to, but rather precision in both respects; and 
that the doctrine delivered by Stair on the poi^t in question, 
appears te the Respondent not to be in opposition to that of 
Craig, whom in one of the passages he expressly refers to, 
and that the difference between Craig and Stair is in this only, 
that Stair assigns the reason and principle of the rule, 
>vhich is in his ordinary practice, and one of the recommen- 
dations of his work. That both Craig and Stair do mention 
judgments that had been given, sustaining marriage by pro* 
mise and copula, and that the Respondent knows no autho- 
rity more compfetent than Stair to explain the true grounds 
pf those j lodgments, and that in these circumstances he 
^ust ((Consider Lord Stair's dictum as good evidence of th« 
tenor and meauing of the law. 

25, 26. To the twenty-fifth and twenty-sixth of the said 
additional Interrogatories this Respondent answereth and 
saith. That a contract of marriage in Scotland is a solemn 
deed, and executed generally in presence of the relations of 
parties, and that it bears by common style a declaration in 
words as strong as those of any of the exhibits; that the 
parties deprcesenti do take one another fof man and wife, but 
that the parties are nevertheless not held to be married 
thereby, because the contract also bears by common style a 
plause obliging the parties regularly to solemnize the mar^^ 
jriage, from which, joined with the whole other circum- 
stances, ordinarily attending such contracts, it is made evi^n 
dent that there y^as no purpose of dispensing with the cere- 
inony, and that the contract was a -preparation for it only; 
that these reason^ are in no ways applicable to writings, such 
^s the Exhibits No. 3 and 16, which are given in circum? 
stances of an opposite description, and for the purpose of 
superseding the ceremony, where it is found impracticable 
fr ineligible. Th^t in his answers %o the Intienogatories in 
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chief, the Respondent has already given his opinion as to 
the power of the Writings, No. 2, and 10, to make an actual 
and irretractable' marriage, more especially when followed by 
a series of acknowledgments in the Defendant's letters ; and 
the Respondent has also signified his opinion of the xievr 
which ought to be taken of the matter of carnal intercourse 
between the parties, as a circumstance of evidence only, to 
mark their serious resolution to be inmiediately married, and 
not as the seal or completion of the contract. 

27. To thc^ twenty-seventh of the said additional Interro- 
gatories this Respondent arjswereth and saiih, That in his 
opinion, the Writings No. 2 and No. 10, were sufficient irre- 
vocably to fix the parties as man and wife, unless it can be 
clearly shown by other evidence that they were not so meant 
and understood by the parties. 

28. To the twenty-eighth of the said additional Interro- 
gatories this Respondent answereth and saith. That by the 
mutual acknowledgment, No. 2, and the mutual ackixow- 
ledgment. No. 10, more especially when attended with car- 
nal intercourse, the Plaintiflf was irrevocably married to the 
Defendant, and in a process of Declaration of marriiage he 
might have compelled her to exhibit those writings, if extant, 
and to take her oath as to her possessiofi of them or her know-* 
ledge where they were to be found : or in case of her hav- 
ing destroyed the writings, she might in like manner have 
been put to her oath as to that fact, and evidence would have 
been admitted in the process of declarator, as to her former 
possession of these >VTitings and the tenor and import 
thereof. 

29. To the twenty-ninth of the said additional Interroga- 
tories this Respondent answereth and saith. That in the case 
of David M'Kie and Peggy Ferguson, 2d August, 1781, 
marriage was declared on evidence of a present and mutual 
acceptance as spouses, which followed on their having been in 
bed some hours, and after which they separated, and did not 
meet again before the commencement of the process ; that in 
the case of William Cowan contra Janet Hart, 20th January, 
1802^ being a question concerning a widow's provisions^ 
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marriage was held to be effectually constituted by the act of 
parties in going before a justice of the peace, and declaring 
themselves married persons; that in this instance, as in 
M^Adam's case, the parties had previoui?ly cohabited, and 
children had been begotten, but no change moved on the de- 
claration, nor was any child afterwards begotten to make 
room for the plea of res non sunt integros ; that the judgment 
of the Court of Session, in the case of Taylor and Kello, 
16th February, 1799, where no carnal intercourse had taken 
place, is also an acknowledgment of the principle that con- 
sent de prcesenti does of itself make a marriage,' and the Res- 
pondent has already said, that the reversal of this judg- 
ment is no wise to the impeachment of that principle, as the 
fiouse of Lords proceeded upon circumstances of real 
evidence, in exposition of the tri^e meaning and intent of 
the mutual written acceptances, as something different for 
what it imported on its face. That ifi the case also of Eliza- 
beth Ritchie contra James Wallace, 13th June, 1792, the 
declaration of marriage, which was the ground of judg- 
ment, was given at the close and^not at the outset of the con* 
nection of parties. 

30. To the thirtieth of the said additional Interrogatories 
this Respondent answereth and saith, Tliat a qontract of 
marriage, however expressed, must be equivalent to a pro- 
mise of marriage, and when followed with carnal inter- 
course it makes a marriage, for the same reason as a pro- 
mise given in some less formal writing, or proved only by 
oath of party. 

31. To the thirty-first of the said additional Interroga- 
tories this Respondent answereth and saith. That this ques- 
tion is put too generally, and without the statement of a 
sufficient case. That to make way for such a plea, in pro- 
tection of the regular and public marriage, it will be neces- 
sary to suppose these things ; that the former woman has 
special and certain knowledge of the man's addresses to an- 
other, and this in such a w;ay as must impress her with a 
belief of his serious resolution on the subject, which can 
I^ardl^ be without communication from himself; That she 



Digitized by 



Google 



XCtl 

be so situated that she may easily and conrfenicntly make her 
claim^ and is not withfield by any reasonable motive from 
doing so. That she be allowed full time and opportunity to 
bring forward her claim, and that she have access to advice 
for the regulation of her conduct. That even where all these 
circumstances concur, the effect of the woman's silence must 
in a great measure depend upon the strength and clearness of 
the documents of her own prior contract, such conduct being 
a material ingredient of presumptive evidence against her, 
where her marriage is to b.e inferred from equivocal or ambi* 
guous writings, and sufficient probably in these circum- 
stances, and as matter of presumptive evidence, to cast the 
balance against her ; but with respect to a case of the oppo^ 
site description, the Respondent can only say that the ques^r 
tion, even when attended with all these favourable circum* 
stances for the regular and public marriage, is one of great 
delicacy and nicety, more especially if the woman claiming 
have a child by the man, and if her acquiespence is not long 
continued after his marriage ; and that considering this as 
at present an unsettled question, the Respondent cannot go 
the length of giving it as his opinion that a ca^ may not 
occur in which 'the posterior public marriage ought to be 
found void ; that more especially he hesitates to give any 
such opinion, as the law of Scotland holds out to every per-r 
son who knows or suspects that he is liable to any such claim, 
the means of coming to a pertainty of his condition, viz. by 
calling the suspected claimant in a process of declarator of 
putting to silence, of the nature of an JSnglish process of jaci* 
titation of marriage, and thus compelling her to advance her 
claim and have it tried, or else submit to have a decree given, 
finding that it is a groundless claim, and shuttipg her mouth 
for the future. That more particularly with relation to the 
present case, the Respondent is of opinion that this was the 
due and proper course to be observed by a person who bad 
granted such acknowledgments of marriage as the Exhibits 
Nos. S and 10, or such a promise of marriage as the Exhibit 
Ko. 1, if followed with copula, or who had written such a 
series pf letters, as the other exhibits in this case ;- and that 
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thus circumstanced, the Defendant could not warrantable 
rely on the silence of the Plaintiff as putting his public mar- 
riage out of the reach of challenge. That in the Respondent's 
opinion, the public marriage in all such cases ought to ope- 
rate, not as a bar in limine, or ground of a plea of personal 
objection, but as matter of presumptive evidence along with 
the other circumstances of the case. 

DAVID HUME. 



Th^ same Witness examined on the further additional 
Interrogatories given on behalf of the said Joha 
William Henry Dalrymple,-the other Party in this 
Cause. 

1 . To the firist of the said further additional Interrogatories 
this Respondent answereth and saith, That the case there men- 
tioned was a very unfavourable one for Mrs. Cockrane, inas-' 
much as she had acquiesced in the man^ marriage to another 
for a period of twenty years, during ,which she had lived in 
their neighbourhood and society, and even sometimes in 
family with them ; and inasmuch as she brought forward her 
claim after the man^s death only and fbr the sake only of a 
patrimonial interest as his widow, that for these reasons he 
does not thijlk that the decision in that instance, would be a 
rule for the present case even if the judgment had not been 
altered on review ^ but that the judgment was reversed in the 
House of Lords, who sent back the case to the Court of Ses- 
sion, with an order to repel thfe plea in bar^ or plea of person- 
able objection, and allow a proof; which proof was taken 
accordingly, and on consideration of it judgment was finally 
given, (21st June, 1751) finding " That Mrs. Magdalen 
Cbckrane had not proven her prior marriage libelled.'* 

.2. To the second of the said further additional Interroga- 
tories this Respondent answereth and saith, That he has al- 
ready sworn at large on that head, in his answers to the 

h 
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several of the preceding Interrogatories; and on considering 
the decision referred to in this query, he does hot see any 
reason to alter the opinion formerly given, as to the eflFect of 
copula following on a promise ; that what is said in Kilker'- 
ran respecting Hyslop's case, appears to the Respondent not 
to be the opinion of the bench, or of the judge reporter^ but 
the argument of counsel only ; and besides that, much weight 
cannot be given to a passing expression falling from the 
bench, when relative to a former case and not necessary to 
the decision of the case in hand, in which there was no ques- 
tion of marriage at all, or impediment by intervening mar- 
riage. 

3. To the third, of the said further additional Interroga- 
tories this Respondent answereth and saith. That he has pe- 
rused the said decision with which he is Well acquainted, 
and sees no cause to alter his answers to any of the preceding 
Interrogatories, and that he agrees with the judge reporter, 
in thinking that insinuations, or light and passing promises 
of marriage are not sufficient grounds of a declarator of mar* 
riage, though followed with copula, and^that every such 
promise to be effectual, must be serious, deliberate, and ex- 
plicit. 

To the focrrth of the said further additional Interrogatories 
this Respondent answereth and saith, That Lord Karnes is 
known tohave entertained many peculiar notions on matters 
of Scotch law, and that his work mentioned in this query is 
in a great measure ji coUectioi^ of these singular opinions, in- 
somuch that^t one time he meant to publish it with this title t 
^^ What is Law, and ought not to be Law, and what ought 
to be Law and is not Law." That his opinion on the article 
in question, has not shaken the authority of the decision iH 
the case of Penny cook and Grinton, which was intended a& a 
settlement-of the question of law, and is so reported in the 
collection of decisions published by authority of the faculty 
of advocates, and was not influenced, as Lord Karnes sup* 
poses, by the circumstance of non publication of banns. 

In the close of all, the Respondent hopes he shall be pardon- 
ed far observing, that although he has answ^r^ the additional 



Digitized by 



Google 



XCIX 

and farther additional Interrogatories out of deference for the 
counsel Mrhose names appear at them, yet still he cannot but 
consider them as being of an untisual, and an exceptionable 
tenor and style, and such as is fitter for the defection of aMrit- 
ness who is suspected of perjury on a matter of fact, than of 
a lawyer called to give a professional opinion ; and that if 
evidence concerning the law of Scotland is to be taken after 
this fashion, the counsel at the Scotch bar must be disposed 
to decline giving their assistance on any such occasion* 

DAVID HUME. 

7 August, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me, the undersigned, 
Wm. Coulter, Lord Provost. 

In the presence of Hahr v Davidson, 
Not. Pub. and Actuary assumed* 



On the Libel and Exhibits given on behalf of 
Mrs. Dalrymple, 



7th June, 1809. 
ROBERT HODSHON CAY, of the City of Edinburgh, 
B^tor of La'ws, aged about fifty-one years, a Witness pro- 
duced and sworn, deposes and says, that he has practised as 
an Advocate before the Supreme Court of Session in Scotland 
since 1780, aiid that he acted as one of the judges in the 
Commissary Court of Edinburgh, which is the Con&istorial 
Court of Scotland from 1788 till 1801^ since which last p^riod^ 
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he has held the situation of Judge of the High Court of 
Admiralty in Scotland. And further to tlie eleventh article of 
the said Libel he deposes and says, that he has attentively 
perused and considered the said eleventh article, and the 
several Exhibits annexed to the Libel, and that he is clearly 
and decidedly of opinion that if the hand-writing of these 
Exhibits, and a cohabitation of the parties in consequence 
thereof, were acknowledged or proven, they together with 
such cohabitation, (copula) would be sufficient by the law of 
Scotland to constitute marriage between the parties. That 
during the twelve years the Deponent held the situation of 
one of the Judges of the Commissary Court of Edinburgh, 
as above deposed to, no decision ofthat court was pronounced 
contrary Iq this opinion, nor is the Deponent acquainted with 
any decision of the Commissary Court, even as altered or 
corrected by the Court of Session or the House of Lords, 
(those of Taylor contra Kello, M^Innes contra More, Dob- 
son contra M^Laughlane, and Anderson contra FuUerton, not 
excepted) which appear to him when thoroughly considered, 
to be adverse to the principles oa which his cFpinion is 
founded. 



The same Witness examined on the Interrogatories 
given on behalf of John Williani Henry Dalrymple, 
the other Party in this Cause. 

■ 1. To the first of the said Interrogatories this Respondent 
answereth and saith. That he is not acquainted with the laws 
and usages of Scotland at any period, (since the reformation 
was fully established at least) in which writings of the tenor 
of those annexed to this Libel, together with a consequent 
and subsequent copula, would not have been l^Id to oonsii- 
tnte marriage. . 

2. To the second of the said Interrogatories this Respon- 
dent answereth and saith. That the law of Scotland on this 
iubject may be collected and aicertained from the teporttf 
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and recorded decisions of tbe courts of justice^ imd from the 
writings of authors of acknowledged and received authority ; 
and theDeponent has formed his opinion from these sources^and 
from the received law and uniform practice of the Commis- 
sary Court, while he had the honour of sitting on that bench, 
as well as from a careful perusal of all or most of the prior 
records of that court, which are preserved in an accessible , 
state, together with an unremitted attention to the proceed- 
ings and decisions of the Court of Session when reviewing 
consistorial decisions ever since he left the Commissary Court. 

3. To the third of the said Interrogatories this Respondent 
answereth and saith, That he knows of no difference between 
the^ legal effects of a marriage constituted by a consent de 
prcesenii cum subsequente copuldy and a marriage celebrated 
in facie ecclesicey unless the fine or other punishment to which 
the former as a clandestine marriage may subject the parties 
were to be esteemed such a difference. The distinction be- 
tween a marriage constituted by a consent de prcssenti eum 
copuldy and by a promise cum copuld, does not appear to the 
Deponent to be received or adopted in our courts of justice, 
wliich to the best of tbe Deponent's knowledge and belief, 
have at no time acknowledged the passages in theElucidations 
of a celebrated author on this subject,, as being of any au- 
thority. 

4. To the fourth of the said Interrogatories, this Respon- 
dent answereth and saith, That in his apprehension, a mar- 
riage constituted by mutual consent de prcesenti with a sub* 
sequent copula, would be held binding upon the woman as 
well as upon the man. Cases of this kind where the woman 
is Defendant^ are extremely rare. That of Taylor contra 
Kello, does not appear to be adverse to the Deponent's opinion, 
for in that case no copula was proven or admitted, and cir- 
cumstances occurred and were noticed in the judgment, of the 
House of Lords, 16 Feb. 1787, and were held to negative 
any marriage whatever, regular or irregular, between the 
parties. Marriage to be binding on both parties must be con- 
stituted by mutual consent, and it is only on the cpnsent of 
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•the woman taken ia conjunction with that of th& man, that 
any action of adherence against her can be founded. 

5. To the fifth of the said Interrogatories this Respondeat 
answereth and saith, That he knows of no alteration in the 
situation of the man that could take away a woman's right 
to have a prior marriage declared ; a subsequent marriage in 
fade ecclesicB between the woman and another man, might 
' affect her right of action to have the first marriage declared, 
because sjich action could not be maintained without profess- 
ing herself guilty of bigamy, which perhaps a court of jus- 
tice would not permit her to do, and cut bono maintain an ac- 
tion, which would be altogether nugatory ; the second mar- 
riage affording to the first husband, an unexeeptionable 
ground for divorce. 

6. To the sixth of the said Interrogatories this Respon- 
dent answereth and saith, That he conceives that where a 
marriage is constituted in Scotland by a consent de prassenti 
cum subsequente copuldy that any subsequent marriage in 
England or elsewhere, would be null and void, even although 
the Scots marriage had not been previously made the foun- 
dation of any proceedings in the courts of Scotland ; and that 
he is not aware of any distinction in this respect between a 
mairriage constituted by consent de prassenti cum copuld, and 
a marriage constituted by promise cum copuld; nor does he 
think the circumstances alluded to in the conclusion of the 
Interrogatory of a man's ceasing to be a domiciled Scotsman, 
could liberate him from legal obligations validly contracted 
prior to the alteration of his residence. 

7. To the seventh of the said Interrogatories this Re- ^ 
spondent answereth and saith. That he would hold a mere 
declaration in writing to be only equivalent to the clause in 
most ante-nuptial contracts of marriage, whereby the parties 
declare in words de prcesentiy that they accept of one another 
as husband and wife, and consequently as per sr, only con- 
stituting an obligation to marry. But that ifsuc^ written 
declaration were followed by habit and repute, (publicly 
residing together, owning and acknowledging each other as 
husband and wife, and being so held and reputed) by subse- 
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quent copula or by actual regular celebration, that it would . 
in conjunction with any one of those circumstances occurring 
in Scotland, constitute a lawful and irrevocable marriage ac- 
cording to the law of Scotland. 

8. To the eighth of the said Interrogatories this Respon- 
dent answereth and saith, That it is already answered in so 
far as relates to a subsequent copula, where the copula has 
been antecedent to the declaration, and where no such copula 
follows its date, some doubt may be entertained, as questions ^ 
might be let in as to the views or motives of granting and ac- 

'cepting of such declaration, as in More contra M^nnes, de- 
cided ultimately in the House of Xords, by reversing the de- 
crees of the courts below on 25 June 1782. 

9. To the ninth of the said Interrogatories this Respondent 
answereth and saith. That the circumstances here set forth, 
if attended by copula, would undoubtedly constitute mar- 
riage; if not attended by copula, would in the Respondent's 
apprehension only constitute an obligation to marry, though 
he is well aware that some difference of opinion prevails among 
lawyers on this last mentioned point on the application of 
the rule consensus nan concubitus facit matrimonium. 

10. To the tenth of the said Interrogatories this Respon- 
dent answereth and saith. That mistakes or doubts or appre- 
hensions with respect to the legal effects of what has passed 
between the parties cannot affect the rights or obligation^ of 
either, which may be declared or enforced at any period, 
notwithstanding any intervening doubts or apprehensions on 
the part of either or of both. R. HODSHON CAY, 



The same Witness examined on the additional and 
further additional Interrogatories, given on behalf 
of JohnWilliam Henry Dalrymple, Esq. the other 
Party in this Cause. 

1. To the first of the said additional Interrogatories this 
Respondent answereth and saith, That he has not been in tlie 
habit of considering the opinions of Sir Thomas Crai^, as of 
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superemiQent authority in consistorial queslioiis. • For some 
time previous to the assembling of the Council of Trent, the 
inordinate ambition of the Romish church had induced the 
Consistorial Courts, then univeri^ully held by churchmen, to 
confound the civil effects of a mere consensual contract, with 
the mysterious ecclesiastical effects of the supposed sacra- 
ment: these usurpations were confirmed by that council, 
and the consistorial law, as administered by the church courts, 
from that time till theKeformation, conceived themselves bound 
to deny all effect whatever to such marriages as had not been 
duly celebrated as a sacrament. That Sir Thps. Craig wrote 
his treatise defeudis very recently after the Reformation, at 
a time therefore when tbe rules and decisions on which his 
opinion must have been founded, could only relate to the Jus 
tunc prope hodiemum of the Romish church courts. That' . 
the Respondent cannot possibly say how for his (Sir Tho* 
mas Craig's) opinions were or were not agreeable to what 
might be conceived to be the Consistorial law of Scotland at 
that time, Ihoiigli for the reason already given, he thinks it 
doubtful whether Scotland could ^t that time be said, with 
any propriety, to possess any settled consistorial law. That 
the courts and the lawyers of the reformed church have in 
Scotland concurred in rejecting the more modern ecclesiastical 
law of Rome J though they still feverence and respect the dcj- 
cretals, which were issued before the ecclesiastical doctrines of 
that church were infected with the corruptions afterwards 
sanctioned by the Council of Trent. These more ancient de- 
cretals are therefore quoted and acknowledged as authorities 
in i\\h Consistorial Courts of this part of the united kingdoms. 
That as to the passages referred to in this query, in so far as 
they relate "to legitimacy and legitimation, the Respondent 
means to give no opinion, as they have no relation to the 
article of the Libel on which he was examined, nor to the 
answers which he gave to the examination in chief; and 
with respect to the first sentence in §. 21 , it appears to'the Re-? 
spondent not very consistent with the more ancient canon law 
itself, which continues to be regarded as making a part of the 
law of Scotland, iii which we find the following direct and 
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unequivocal authority Lib- 4, Tit, 1. Decret. Gregorii IX, 
De Sponsalibus et Matrimonio " /y, qui fidem dedil mulieri 
super matrimonio cantrahendo^ carnali copula subsecutd, si in 

facie ecclesioe ducat aliam et cognoscaty ad primam redire 
tetietur^; quia licet prossumptumpnmum matrimoniwn videaluVj 
contra prassumptionem tamen hujus modi non est probaiio ad* 
mittendaJ^ '^ Ex quo sequitur^ quod nee verum, necaliquod 
censetur matnmoniumj quod de facto est post-modum subsecu* 
turn.** That it may further be observed, that even in the 
time of Sir Thbs. Craig, it began to be held, that actual cele- 
bration was not held to be absolutely and essentially necessary, 
as appears from the case of Yonger cited by him in §. 19 ;^ 
that the changes, if any, which have taken place in the law- 
of Scotland since Sir Thpmas Craig's time, have the Respon- 
dent conceives, arisqn partly from a firmer rejection of the 
rules of the Romish church, and the decisions of the Romish 
church courts during the times immediately anterior to the 
Reformation; partly from a stricter attention to the more 
ancient regulations of the Romish church while it was yet 
untainted by the anomalies which an inordinate ambition 
afterwards introduced, and partly from the natural conse- 
quences of the Reformation itself, and the more enlarged 
notions of jurisprudence to which that Reformation gave birth. 
That these perhaps, with other causes to the Respondent un- 
known, gave rise to a series of decisions, which have fixed the 
law on the footing on which it now stands. 

2. To the second of the said additional Interrogatories 
this Reispondent an^wereth and saith. That he has always 
considered the passages in Stair's Institutions referred to, as 
much more consonant to the genius of the Protestant Consis- 
torial law of Scotland, than those referred to in the preceding 

. InterrogatQ^y ; that on some particular points he is not very 
full nor very explicit, but so far as he goes, the Respondent 
thinks his opinion consistent with the law of Scotland as it 
stands now. By that time it had been decided that acknow- 
ledgments of marriage cum copuld constituted actual marriage, 

. nqt a mere obUgatiou to marry, as is at least strongly inferred 
from the passage quoted from IS^icholson de Nuptiis in the 
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section first referred to in this Interrogatory, That the 
passages referred to in Booklll. Tit. S, in so faras they re- 
late to legitimacy, the Respondent does not mean to speak io^ 
but on that passage in -which he says, that " after contract,** 
^* (by which the Respondent understands an express consent de 
^' prcesenti) " or promise of marriage, or sponsalia, if copu- 
^^lation follow, there is thence presumed a mi^trifnonial con- 
** sent de prcesenti^ which therefore cannot be passed from bj 
** either or both parties, as having the essential requisites of 
*< marriage.*' The Respondent may observe, that it is con- 
firmed and corroborated by another passage in the work of 
the sajne learned and noble author. Book IV. Tit. 45, § J 9, 
where he says, " Marriage is proved by the sponsalia pre- 
ceding, as by the contract of marriage whereby the parties 
oblige themselves to solemnize marriage and by copulation 
following, or even by antecedent promise of mariiage, what- 
ever be the way that it is obtained or granted, if copulation 
follow without violence ; although the promise were con- 
ditional, and th<at the condition is no otherways purified but 
by copulation," (by " purified " in the Scots law idiom is 
meant fulfilled.) This doctrine the Respondent considers to 
be conformable to the law of Scotland, as the same has been 
since determined in a variety of cases. 

3. To the third of the said additional Interrogatories this 
Respondent answereth and saith, That he conceives the deci- 
sion in the case of Pennycook and Grinton, against C^rinton 
and Graite, to have been pronounced in conformity with the 
rule of the ancient canonical law already quoted : with the 
passages to be found in Lord Stair's Institutes ; with the de-^ 
ci^ion in the House of Lords in the case of Jean Campbell and 
her daughter, against Colin Campbell and Magdalen Coch- 
rane, pronounced 6tb of February, 1748; with the subse- 
quent decision, 2Sd of February, 1785, Helen Inglis against 
Alexander Robertson ; and with the general tenor and 
principles of. the consistorial law of Scotland. And the 
Respondent having mentioned the case of Campbell against 
Cochrane, will take the liberty of adding a few of the cir- 
cumstances of that case, as collected from the records of th« 
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Commissary Court. Captain John Campbell, of Carrick, on 
the 9th of December, 1725, was, without previous procla- 
mation oi banns, married to Jean Campbell, by a clergyman, 
and a certificate of that marriage was granted, signed by the 
clergyman and by two witnesses ; and as this marriage was 
private, and in so far irregular, John Campbell the husband, 
and afterwards Jean Campbell the wife, appeared before the 
proper Ecclesiastical Court, to answer for the irregularity, 
when they were severally rebuked for the said irregularity, 
and did severally enact themselves to adhere in all times 
coming, and to be faithful and kind bne to another ; by 
all which the lobes of the irregularity was done away. 
After this they publicly resided together as husband and 
wife for twenty years, and were held and reputed as such, 
and the other pitrsuer Jean Campbell the younger, was the 
issue of that marriage, and was held and reputed as the 
lawful issue thereof. After the death of John Campbell the 
husband,- Magdalen Cochrane obtained letters of adminis- 
tration in England, as his widow, with a view of obtaining 
the pension due as to an officer's widow. Jean Campbell 
and her daughter raised an action before the commissaries of 
Edinburgh to have it found and declared that she was the 
lawful widow, and the other the lawful child of John Camp- 
bell. In that action no appearance was made for Magdalen 
Cochrane, a proof was allowed, and it came out in evi- 
dence, not only that no claim was ever openly urged by 
Cochrane, during the lifetime of John Campbell, but that, 
on more than one occasion, she, Magdalen Cochrane, had 
been in company with Jean Campbell and others, and heard 
and seen her, Jean Campbell, treated and addressed as the 
wife of John Campbell, while she suffered herself to be 
treated and addressed as the widow of one Kennedy, a former 
husband. After this proof was had, Magdalen Cochrane 
brought a cross action of declarator, in which she founded 
upon an alleged holograph acknowledgment by John 
Campbell, flated 3d July, 1724, bearing that he was so- 
lemnly and lawfully married to Magdalen Cochrane, but 
without mentioning the date of such marriage, and this 
pretended marriage having been as alleged prior to that 
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of Jean Campbell, concluding inlrr alia to have it found 
and declared Uiat Captain John Campl^ell and Mrs. Jean 
Campbell were never lawfully married together, and that 
it is false, groundless, and ihjarious to her to allege anj 
such thing, &c. Both parties were assisted by most able 
and industrious counsel. It was pleaded for Mrs. Campbell, 
that a formal marriage followed liy open and public cohabita- 
tion, habit, and repute, was not, after subsisting for twenty 
years, to be set aside, and the children bastardized, by an al- 
leged secret and latent marriage, though said to have been 
prior in date ; and that therefore no proof should be allowed 
of such alleged prior clandestine marriage, especially after 
the death of the alleged husband, who alone could be able 
effectually to traverse such prpof; and fqrther, that Mag- 
dalen Cochrane, by allowing the marriage to subsist openly 
for twenty years, nay, by suffering Jean Campbell without 
contradiction, to be treated as the lawful wife in her own 
presence, was now barred personali excepiione from lead* 
ing an^ proof to the contrary ; these pleas were un*- 
doubtedly invincible on the supposition that what was 
alleged to have passed between John Campbell and Magr 
dalen Cochrane, (there being no issue from their alleged 
connection,) only inferred an obligation io marry, without 
actiially constituting marriage between the parties. One of 
the pleas was urged in the following words : — Commissary 
Record, page 107, ^' A promise of marriage cum copuldf 
has this effect to oblige the refractory party by a process at 
law to fulfil, but, if before sentence is pronounced, the 
refractory party be publicly married to another, the marriage 
is good and cannot be avoided by the allegances of the 
antecedent promise and copula with another." But this, 
and all other pleas in bar urged to exclude, Magdalen Coch- 
rane from leading a proof to the effect if she succeeded in 
that proof, of depriving Jean Campbell of the status she had 
openly acquired and publicly enjoyed during twenty years, 
was repelled by the commissaries, who, by their interior 
cutor, 23d June, 1747, "Before answer allowed the said 
Mrs. Magdalen Cochrane a proof of her libel, and of all 
facts and circumstances tending to infer the marriage 
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libelled/* OF this interlocutor Jean Campbell complained 
to the Court of Session. Her bill of advocation ^¥as refused 
by the Lord Arniston, 7th Juljr, 1747 ; she then presented 
a petition against that interlocutor of Lord Arnistonj pray- 
ing the court*** In consideration of the peculiar circum- 
circumstances of this case, to find that Mrs. Magdalen 
Cochrane ' is barred personali exceptiofie from insisting in 
this declarator of her pretended marriage.'* The Court of 
Session were of a different opinion from the commissaries, 
for they, by their interlocutor, 29th. July, 1747, "Re- 
mitted the cause to the commissaries with this instruction, 
.to find that Mrs, Kennedy was barred personali exceptione 
from being admitted to proof that she? was married to Mr, 
Campbell of Carrick, before he was married, to Mrs. Jean 
Campbell," and this remit was applied by the commissaries. 
Mrs.. Kennedy entered her appeal to the House of Lords, 
complaining of this interlocutor, and the Appellant's counsel 
baying been heard on the 6th of February, 1748, their lord- 
ships, (the counsel fdr the Respondent being likewise beard 
and consenting thereto,) reversed the interlocutor of the 
Court of Session, and returned to that of the commissaries, 
allowing a proof, thereby virtually finding that no degree of 
concealment of a marriage by both parties, and no silence, 
or even acquiescence of the woman in a posterior public 
and open marriage of the man with another woman, could 
bar her at any after period, even after the death of the alleged 
husband, from asserting her own individual rights asr widow, 
(there being no issue of her own connection) even to the efiect 
of annulling a posterior public marriage, and depriving the 
widow of such public marriage of her status, and place in so- 
ciety as such. It is very true that Mrs. Cochrane (or Kennedy) 
failed to prove any marriage between her and Captain Camp- 
bell, and therefore Mrs. Jean Campbell was assoilzied from 
Magdalen Cochrane^s declarator, and finally prevailed in her 
own. But this went on the; point of &ct alone, and no way 
touches the point of law. Upon the whole, the Respondent is 
of opinion that the case of Pennycook and Grinton against 
Grint6n and Graite^ though certainly a very strong case in- 
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deed, was urell decided, and according to the principles of 
Scots law, by which a promise and copula, and multo'magis 
^ consent de prcBsentiy with subsequent consummation, con- 
stitutes marriage itself, not a mere obligation to marry ; and 
consequently it follows, that a woman having by these or 
any other means acquired the right and status. o^ wife,, can- 
not be deprived of them by any subsequent marriage be- 
tween her husband and any other woman. 

4. To the fourth of the said additional Interrogatories this 
Respondent answereth and saith, That cases of this kind are 
fortunately extremely rare, and that he does not recoltect 
any subsequent case precisely similar in all its circumstances 
to that alluded to ; that in the case of Helen Inglis against 
Alexander Robertson, the commissaries, 23d February 
1785, found, that acknowledgments, as of a past marriage 
in letters, were sufficient to found a declarator of marriage 
against the Defendant, although he had been subsequently 
married to aiM>ther woman by whom he had issue, and this 
although there was no issue of the alleged connection be- 
tween the pursuer and defender ; and found the pursuer and 
defender married persons accordingly; And this judgment 
was affirmed by the Court of Session, Sd of March 1786 ; 
the circumstance of there having beetfi issue of the second 
marriage is npt mentioned in the report, but was asserted on 
the one part and not denied on the other in the printed ar* 
guments, on which the case vras determined in the Court of 
Session. That this case was not altogether so strong as that 
of Penny cook against Grinton, but the Respondent considers 
the principle which regulated that decision, viz. That even 
promise cum copuld^ so effectually constitute^ marriage in 
Scotland, that its effects cannot be obviated by any conduct, 
consent, disclamation or discharge by the woman, nor by 
any subsequent marriage by the man to be so firmly rooted 
in the law of Scotland, that nothing short of an act of the 
legislature can possibly overset it. 

5^ 6, 7, 8, 9. To the fifth, sixth, seventh, eighth, and 
ninthof the said additional Interrogatories this Respondent 
aoswereth and saith, That the law of Scotland is fortonatelj 
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like that of all other countries,, capable of gradual expansion ^ 
and improvement, and that hearings in presence, that is, 
solemn arguments are sometimes ordered with a view of ap- , 
plying the principles of the law to particular and unusual 
cases, and even sometimes to review, and if ecessary 
to correct the application of immutable principles to cases 
and situations similar to those which had .been formerly . 
decided. But the Respondent does not conceive that 
the Court of Session would order a hearing in presence, or be- 
tray any other symptom of hesitation on a case of a consent 
to marry per verba de prcesenti, proven by written evidence, 
the authenticity of which should be acknowledged or proven, 
attended by a subsequent and consequent consummation also 
acknowledged or proven. That it is not for him to say what 
the Court of Session would do in a case precisely similar to 
that of Pennycook and Grinton, but were a case similar to 
that in all its dircumstances again to occur, it would not at 
all surprise him were they- to order it to be solemnly argued at 
their bar, though he is of opinion that the ultimate decision 
would be similar to that formerly pronounced. 

10. To the tenth of the said additional Interrogatories this 
Respondent answereth and saith, Thathe is of opinion that the 
prior latency of the writings would not be held to derogate from 
their effect, when afterwards made the foundation of legal 
proceedings. 

' 11. To the eleventh of the said additional Interrogatories 
this Respondent answereth and saith. That he does not con- 
sider this Interrogatory sis at all applicable to the case stated . 
in the Libel, which appears to him to rest not on the ground 
of promise defuturo cum copuld subsequente^ but on that of 
marriage constituted by consent de prmsentiy with subsequent 
and consequent consummation ; though upon the i^rounds re- 
peatedly stated, he is of opinion that a subsequent marriage 
however formal, would not obstruct a declarator of marriage 
founded on a promise with 8ubseq[uent and consequent copula, 
also prior to such formal marriage with another woman. 

12* To the twelfth of the said additional Interrogatories 
this^Riespoadent answereth and saith. That this Interrogatory 
4oes not appear to be^r any direct relation to any passage in 
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the article d[ tie t.ibel upon which the Respdndent wa« 
examined in chief, but he does not hesitate to say, that the 
effect of anj subsequent marriage between the Defendant 
and any other woman, would be weakened rather than 
strengthened, if that circumstance took place not in ScQtland 
where the Plaintiff lived, and where she might have inter- 
fered to prevent it, but in a foreign country and at a dis- 
tance from her residence. 

13. To the thirteenth of the said additional Interrogatories 
this Respondent answereth and saith. That the laws and 
usages of Scotland, would in his opinion be held as applica"* 
ble to any marriage contracted in Scotland by any Foreigner^ 
whether a military officer or not, who had, previous to en- 
tering into such contract resided above 40 days in Scot- 
land. The law and practice of Scotland as to the forum do- 
miciliiy seem not so strictly to require the full residence of 
forty days in the case of a military man, as in that of a 
foreigner residing in Scotland in a mere civil capacity. 
Lees against Parian, 12th November 1709, Fountainhall^ 
and Dictionary of Decisions, vol. I. page 326. 

14. 15, 16, and 17. To the fourteenth, fifteenth, sixteenth, 
and seventeenth of the said additional Interrogatories this Re- 
spondent answereth and saith. That as they relate io hypo- 
thetical cases, which in so far as he knows have-not been agi- 
tated, and which perhaps never may oecur, and as the deci- 
sions in such cases were they ever to happen, might be mate- 
rially affected by the special circumstances of each, he de- 
clines to give a decided opinion on such general statements 
OS those contained in the aforesaid Interrogatories. 

15. Totheeighteenthof the said additional Interrogatories 
this Respondent answereth and saith, That by the law of Scot- 
land he understands that even a promise rfe/w^wro cum subset 
guenie copuM, (multo magis a consent deprcesenti cum consum" 
matione) constitutes actual marriage, in terms of tSe thirtieth 
chapter of the first title of the fourth book of the Decretals 
of Gregory the Ninth, which as it was compiled prior to 
the corruptions sanctioned by the Council of Trent, is re- 
ceived by our courts as an authority in matters of this kind,' 
and in terms of repeated decision of the Scot's courts, so as not 
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to be derogated from by any act of either party, or by the 
subsequent regular or irregular marriage of either. 

19, 20. To the nineteenth and twentieth of the said addif 
tional Interrogatories this Respondent answereth and saith^ 
That according to the law of Scotland, he knows of no obli- 
gation to marry followed by a copula in consequence thereof, 
which can according to the law of Scotland, be retracted 
by either party or by both • 

21, 22. To the twenty-first and twenty-second of the said 
additional Interrogatories this Respondent answereth and 
saith,. That the constitution of marriage by promise and 
copula, (which does not appear to him to be the case before 
him) rests on the ground of the passage already quoted from 
the Decretals, as well as repeated decisions of the courts in 
Scotland, the result of which, is, thiat the presumption of 
present matrimonial consent at the moment of a copula per- 
mitted and enjoyed in consequence of a prior consent, admits 
not of being redargued by any proof, acknowledgment, dis- 
charge, dissent, or subsequent event whatever; but does 
ipso facto constitute marriage between the parties, incapable 
of dissolution by any means short of those which would have 
dissolved a marriage regularly and publicly solemnized in 
facie ecclesicB ; that such events do not constitute a mere obli- 
gation to marry in fevour of the woman, the validity of 
which is to depend on the future actual celebration, appeacs 
to have been very early determined as in the case of Younger, 
mentioned by Sir Thomas Craig in the nineteenth sec- 
tion, referred to in the Respondent's answer to ^he first of 
said additional Interrogatories; likewise by the following 
subsequent decisions, sustaining declarators on such grouAds 
after actual cekbration had become impossible, in conse- 
quence of the death of the husband in the case of Barclay 
against Napier, cited by Lord Stair, B I. Tit. 4. h 6., vide 
also Hope voce Husband and wife, and Kerse M . S. 64. 29d 
February, 1714,. Anderson against Wisheart, vide Forbes, 
M. S. June 1730, Murray against Smith, vide Dictionary, 
vol. lis page dSOy where it will be found that action: was 
sustained after the death of the husband, though the parti- 
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cular mode of proof offered was rejected ; 28th July, 174f, 
Campbell against Cochrane, alias Kennedy, where action 
was sustained by the commissaries, and their judgment 
affirmed by the House of Lords, Falconer and Records and 
Appeal cases, 18th November, 1766 ; Agnes Johnston against 
Smiths, 13th November, 1795 ; Anderson against Fullerton, 
28th November 1801; McGregor and Campbell, against 
Campbell, in which last mentioned cases action was sustained, 
but the proof of marriage afterwards failed 20th January, 
.1802; Crawford's Trustees against Hart, where the widow 
was successful 4th March, 1807; Elizabeth Walker against 
M^Adam's Trustees, where also the widow was successful. 
That correct legal ideas upon this subject may be formed 
from the usual style of decrees of adherence on the ground 
of promise and copula, which does not ordain the defender 
to celebrate marriage, but finds facts, &c. proven relevant' 
to infer marriage as having already taken place, and finds 
and declares the pursuer and defender married persons, and 
the Defender lawful wife (or husband) to the pursuer, and 
ordains the defender to adhere to the pursuer in all time to 
come. That the right of action is not cut off or barred by a 
subsequent marriage of the defender with another, appears 
from the decisions in the cases of Pennycook and Grinton 
against Grinton and Graite, where there was issue of both 
connections ; and in those of Campbell against Cochrane or 
Kennedy already cited, and Inglis against Robertson, 23d 
February, 1785, in both of which action was sustained 
though there was no issue of the first connection, and though 
the object of both was to set aside a marriage publicjy avowed, 
of which there was issue reputed lawful^ and which such 
action in the last mentioned case proved ultimately success- 
ful : that such irregular proceedings do not confer a mere 
right of action on the injured woman, which she might 
renounce, abandon, or discharge, appears from the following 
decisions : the case cited by Stair, Book I. Tit. 4* ^ 6, from 
Nicholson dc Nuptiis : the case of Elizabeth Castlelaw 
against Agnew^ of Shench'an, being a declarator of marriage 
^ on the ground of promise cum copuld^ in which the defender 
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produced- *^a discharge granted by the pursuer to the de- 
"fender of date, 25th November 1715, whereby the said 
^* pursuer granted her to have received from the saii^ defender, 
"full and complete payment of all fees due to her for five 
** years service, preceding Martinmas, 1715; wherefore she 
** discharged the said defender of all fees due to her for the 
" said service, and of all pretensions of marriage that she 
could claim of the said defender;" the commissaries the 15th; 
August, 1717, "found the promise of marriage, with the 
*^ posterior copula or concubitiis libelled relevant to infer the 
'* conclusion of the libel, and probable by the defender's oath 
^^ofverity, and found the. discharge not sufficient to elide the 
same ;'* vide Commissary Records, page 380 ; and although 
the case was afterwards most keenly contested, the justice 
of this interlocutor was not afterwards disputed in the Court 
of Session. So also in the case of Jean Campbell against 
Cochrane, it came out in evidence, that Mrs Cochrane or 
Kennedy, had not only acquiesced for twenty years in the 
deceased Captain Campbell's marriage with Jean Campbell,, 
but had in public companies during their co-habitation, 
herself addressed her in the character of Captain Campbell's 
wife^. acquiescing in the designation of widow Kennedy^ 
repeatedly applied to herself by the individuals composing 
the same company, yet this was found to be no bar to her 
action, and the judgment of the commissaries was affirmed 
by the House of Lords. Lastly, in the case of Pennycook 
and Grintoh contra Grinton and Graite, Agnes Pennycook at 
first brought ataction for inlying charges, and the damages due 
to her for debauching and leaving her, yet this was not found 
sufficient to bar her from prosecuting and succeeding in a 
subsequent declarator, in which she was successful in esta« 
blishing her own marriage and setting aside the subsequently 
publicly avowed marriage with Graite, of whici) too there 
had been issue. That from these authorities it follows, . that 
the presumption of a present matrimonial consent tempore 
coiUkfy when a previous promise had been giveq and accept* . 
ed between the parties, cannot be traversed by any proo£ 
however strong and direct; that when the woman submitted 

i2 
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to the iiiian'« embraces, $he did so,, net iniuim mairbmniU ^^ 
on the faith and belief that ahe therdby became his wife. 
That hence the Respondent is of opinion, that if the case 
stated in the libel now before him, rested only on the ground 
of a |>romisecum copula, instead of a mutual present consent 
with consummation, that it would constitute actual and indis- 
•oluUe marriage between the parties. That as to the passage 
in Erskine alluded to in the interrogatory, the ResjJ>ondent 
is of opinion that it is so far defective, that it does not state 
the presumption spoken of to be a prwsumptio juris et de jurCf 
not to be controverted by any evidence whatever/ 

23, To the twenty-third of the said additional Interroga- 
tories this Respondent answereth and saith. That the case 
here put has so far as he knows, never been argued or de- 
termined in the courts in Scotland, and does not appear to 
the Respondent to have reference to the ease originally put 
and spoken to by him. 

24, To the twenty-fourth of the said additional rnterro- 
gatories this Respondent answereth and saith, That as his 
opinion does not, as has been seen, rest on the authority of 
Lord Stair alone, he deems it unnecessary to make any answer 
to this question, further than such as have been already 
given. 

25, 26. To the twenty-fiflth and twenty-sixth rf the -said 
lidditional Interrogatories this Respondent unswereth aud 
aaith, Th^t they have been already answered in substaence, 
he having stated an opinion, in which however he is alrare 
that-many lawyers may differ, from which it may be inferred 
that neither a regular contract of marriage in the usual 
style, nor the writings in process, would in his opinion be 
sufficient to constitute an irrevocable marriage, 'unless either 
actual celebration, habit, and repute or carnal copulation 
had folloi^. 

27. To the twenty-seventh of the said additional Interroga- 
tories .this Respondent answereth and saith. That those ex- 
hflnts are of such a nature, as if attended with either of the 
fhvee circumstances mentioned in his answer to the two immo^ 
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diately preceAlmg iBtenrogatories, would bar either party 
from retracting. ^ 

28. To the twenty-eighth of saidadditionallnterrogatoriei 
this Respondent answereth and saith, That the Plaintiff by the 
exhit»t No. 2, provided the hand writing thereof were acknow- 
ledged and proven, and a subseqnent and consequent copula 
were also acknowledged and proven, would by the law of Scot- 
land, have been found to have contracted the indissoluble bonds 
of matrimony with the defendant. ^ That had the plaintiff 
destroyed these writings, thedefendant might have founded his 
action against the plaintiff on the counterpart of the corre;spon« 
deuce in his own hands ; and if even these had foiled, might 
have instructed the consent by the plaintiff's oath and the 
copula preut dejure^ or by the plaintiff's oath. 

99, To the twenty-ninth of the said additional interroga- 
tories this Respondent answereth and saith, That he cannot 
at this moment recoltect any case, such as that referred to in this 
Interrogatory, as^ the case of Anderson against FuHerton, 
though action was there sustained in particular circum- 
stances, had it been successful^ would not in the Respondent's 
apprehension have come up to the spirit of the Interreg|^t<»y • 

30. To the thirtieth of the said additional Interrogatories 
this Respondent answereth and saith « That in his apprehen- 
sion every expression of deliberate and present mutual ma- 
trimonial consent, followed by copula, constitutes matrimony 
upon stronger and more incoutraverliible grounds, ,wel! 
known to every lawyer, than any Qiarriage constituted by 
promises deftUurOy however solenm and though also followed 
by copula. 

31. To the, thirty-first of the said additional Interroga- 
tOEies thia Respondent answereth and saith, That such second 
marriage would be made void, because the prior marriage 
being complete and valid by the law of Scotland, no second 
marriage could be legal while the first, remained undissolved. 

Thi^ before taking leave of these additional Interrogatories 
this Respondent must take the liberty to observe, that in 
answering them he is coni^ioHS he may have committed two 
errors: that he may have derogated from the dignity of his 
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profession, in submitting to the toil and disgust of answeria^ 
Interrogatories, which considered as cross . questions, # are 
irregular in their structure and degrading by the insinuations 
they imply; and he may have betrayed the best interests of 
the court from which they issue by contributing to shut out 
the truth in time to come. Scots law, to an English court 
of justice is matter of fact, and as such to be established by 
evidence ; but the sources of the most legitimate information 
may be stopped, if professional men, by consenting (for they 
cannot be compelled) to give information on a point of their 
own law, are to be teased and insulted by such cross Inter- 
rogatories as ought only to be addressed to witnesses sus« 
pected of a desire to disguise or conceal the truth. That 
out of respect for the persons by whose signature these addi- 
tional Interrogatories have been sanctioned, and ignorant of 
the customs and usages of the courts in which they practise 
he has given such answers as occurred to him; but as the 
same inducements do not occur in fayor of the further addi- 
^tioneil interrogatories he declines making any answer whatever 
to them. 

R.HODSHONCAY. 
7th August, 1809. 

Repeated and acknowledged at £din« 
burgh before me the undersigned 
Wm. Coulteb, Lord Provost. 

In the presence of Harry Davidson, . 
Not. Pu(>. and Actuary assumed. 



On the Libel and Exhibits given on behalf of Mrs. 
Dalrymple. 



7th July, 1809, 

ANDREW RAMSAY, E^q. of WhitehiU, Advocate, 

aged sixty-seven years, a witness produced and sworn, de- 

pQses and says, That he has practised as an Adyocate before 
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the supreme Court of Session in Scotland, since 1763, and 
that he acted as one of the commissaries in the Commissary 
Court of Edinburgh, which is the Consislorial Court ot Scot* 
land, from 1774, till 1807; and further to the eleventh article 
of the said libel he deposes and says, that he has attentively 
perused and considered the several exhibits annexed to the 
libel, and that marriage, by the law of Scotland may be 
constituted in several modes without regular celebration by 
a clergyman. It may be formed by acknowledgment of the 
parties containing words de prcesentiy relevant by that law 
to infer marriage; by promise attended with copula betwixt 
the parlies; and by acknowledgments in writing, clearly 
expressing the fact that a marriage had been formally con- 
tracted. Deposes, that he is clearly of opinion that in the 
present case, all of these grounds for constituting marriage, 
by the law of Scotland, concur. There is an acknowledg- 
ment' by the parties, containing words de prcesenti, relevant 
by the law of Scotland to constitute a marriage. There is 
an acknowledgment in the letters of the defendant, by his 
signature as the plaintiff's husband, and addressing her as 
his wife, of his having formerly contracted a marriage with 
Miss Johanna Gordon the plaintitf; deposes that with regard 
to the third ground, viz. promise and copula, the promise 
is here proved by the writing of the defendant in No. 1, 
of the Exhibits, he is also inclined to think from the letters 
of the defendant, that a copula has taken place betwixt the 
parties, and such is the impression which a careful perusal 
of the letters of Mr. Dalrymple has made upon his own mind. 
But the deponent does^not see in these letters, any sufficient 
evidence of a copula, upon which alone the sentence of a 
judge declaring ec marriage can rest. But he conceives 
that from the style of the letters, the copula, as by the laws of 
Scotland it is clearly probative by witnesses, may be proved 
in that manner; and he should think it rather prudent 
for the plaintiff to strengthen her cause by bringing such 
proof. At the same time he is clearly of opinion, that with-* 
out such proof, the eleventh article of the libel is well 
founded; and ^e does not see in what manner it canine 
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avoided or defeated by any defence on the part of the De- 
fendant. 

ANDREW RAMSAY. 



The same Witness examined on the Interrogatories 
given on behalf of John William Henry Dalrymple, 
Esq. the other Party in this Cause. 

1. To the first of the said Interrogatories this Respondent 
answereth and saith, That he conceives that the la^V of Scot- 
land, in regard to the validity of irregular marriages, has 
been at all times tJie same, though not so definite or so well . 
understQod as it has been of late by some decisions in the Con* 
sistorial and Supreme Court. 

2. To the second of the said Interrogatories this Respon- 
dent answereth and saith. That he has formed his opinion of 
what is the precise law of Scotland at the present day regard- 
ing such marris^es, from the Roman law which is the com- 
mon law of Scotland ; from the opinions of systematic writers, 
Lord Stair, Lord Bankton, and Mr. Erskine ; and from the 
decisions of the proper Consistorial Court, which have either 
received the universal approbation of the country, or have 
been affirmed in the Supreme Court, and in the House of 
Lords. 

3. To the third of the said Interrogatories' this Respon- 
dent answereth and saith, That he considers a promise of 
marriage foUowled by a copula, or consummation, as equiva-. 
lent in its legal eflects to a marriage regularly celebrated^ 
and not merely binding the party making it, tO marry at some 
subsequent period. 

■ 4. To the fourth of the said Ihterrogatories this Respon- 
dent answereth and saith. That an irrevocable obligation on 
the part of the man to marry a particular woman, when ac- 
cepted of by the woman is binding in all cases on the said 
woman, so as to prevent her from contracting a marriage 
with another man posterior to such obligation. 
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5. Ta the fifth of the said Interrogaiories this Respondent 
answereth and saith, That a woman who has received aa 
irrevocable obligation given by a man to marry her, is entitled 
to have her marriage declared by a decree of the proper court. 
The remaining part of the Interrogatory is too vague and in- 
definite to. admit of a precise answer, but as relative to the 
situation of the parties, it has not suffered such alteration as 
to take away the woman's right to have the said marriage de- 
clared valid. 

6. In answer to the sixth of the said Interrogatories this 
Respondent saith^ That he conceives that the promise of a 
man to marry a particular woman, followed by a copula or 
consummation, taking place only in Scotland, will prevent 
the man from marrying another woman in England; such 
promise and such consummation will prevent the said man, 
although the said promise had. not been previously insisted 
upon and declared binding at the woman's instance in the 
proper court in Scotland, and although tjbe man had at the 
time of such promise and such copula, been in England and 
not possessed of any property or effects in Scotland. 

7. To the seventh of the said Interrogatories .this Re- 
spondent answereth and saith. That where a man gives a de- 
claration in writing to a woman, whereby he declares her to 
be his lawful wife, such a declaration, by the law of Scotland,' 
constitutes a lawful marriage. 

8th. To the eighth of the said Interrogatories this Respon- 
dent answereth and saith. That the law of Scotland has dis- 
tinguished betwixt a copula or consummation, antecedent or 
subsequent to the declaration mentioned in a former Interro- 
gatory. The copula and declaration must be inseparably 
connected, or in other words must be cause and efflect ; a copula 
after such declaration will render the marriage complete, but 
a copula before it will not have the same legal effect, be- 
cause when these two take place the law of Scotland presumes 
that the copula has taken place in consequence of such decla- 
ration. The declaration and copula when thus made out, 
constitute a marriage, and not merely an obligation to marry, 

9. To tl^e ninth of the said Interrogatories this Respondent 
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answereth and saith, 'That where a man gives a writing to a 
woman, acknowledging that he' is her husband, and the two 
parties correspond with each other caUing each other hus- 
band and wife, these facts by the law of Scotland, wiH con-, 
stitute a marriage, not merely an oWigatiou to marry, unless 
it shall appear from real and undoubted evidence that no 
consummation had taken place between the parties, that they 
never had any serious intention of marriage, or that they have 
both resiled from it for reasons in which they both concurred. 
10. To the tenth of the said Interrogatories this Respondent 
answereth and saith. That he conceives that in the case stated 
in the former Interrogatory, the legal effect of the declaration 
and qorrespondence will not be avoided, although either the 
man or the woman express their doubts as to their being com- 
pletely married, and signify his or their resolutions to marry 
publicly, or although one or both should express fears of 
being deserted by the other ; because the mistakes or miscon- 
ceptions of either of the parties, or their visionary terrors, 
will not alter the status which has been before fixed unalterably 
by their own acts and deeds, and constituting a valid mar- 
riage, and not merely an obligation to marry. 

ANDREW RAMSAr, 



The same Witness examined on the additional and 
further additional Interrogatories given on behalf 
of John William Henry Dalrymple, the other 
Party in this Cause. 

TO all and each of the said additional, and further ad- 
ditional Interrogatories, this Respondent answereth and saith, 
That in so far as they sire pertinent and bear upon the case, 
they appear to him to be answered by the responses to the 
former Interrogatories, which in his opinion were framed 
with judgment, and a deliberate consideration of the facts as 
appearing from the Exhibits referred to bj the Plaintiff^ and 
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e^Khausted the question before the Prerogative Court; and 
that these additional and further additional Interrogatories, 
seem to be framed for. the sole purpose of puzzling, perplex- 
ing, and rendering the cause ine;itricable by holding it forth 
as resting on subtil questi(>ns of law, and a variety of decisions 
in former cases of marriage, which appear to him totally in- 
applicable to the case in hand. That haying already given 
Jiis evidence in chief, and answered the Interrogatories put to 
him by the Defendant to the best of his ability, he does not 
consider it as any part of his duty to answer these additional 
and further additional Interrogatories, because he conceives 
that he has fully discharged his duty as a witness and a coun- 
sel, by opinion and pointed responses to the. former Interrc^a* . 
tories, which in hb opinion contain whatever is material to 
the decision of the cause. 

ANDREW RAMSAY- 

7th August, 1809. 

Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm, Coulter, Lord Provost. 

In the Presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 



On th^ Libel and Exhibits given on behalf of Mrs. 
Dalrymple. 



28th June, 1809. 
GRIZEL LYALL, presently residing in Burnt Island in 
%Fifeshire, unmarried, aged about thirty-six years, a Witness 
.produced and sworn, deposes* and says, That she was between 
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eleven and twelve years in the service of Charles Gordon, Esq* 
of Cluny, as housemaid and in other capacities, untilJanuary 
eighteen hundred and five, when she left it on the marriage of 
his daughter Miss Charlotte now Lady Johnstone, she haying 
then entered into that Lady's service. That for the year pre- 
ceding, viz. one thousand eight hundred and four, she was 
principally employed in attending on Miss Charlotte, but 
she occasionally attended also on Mr. Gordon's two elder 
daughters, Miss Johanna and Miss Mary Gordons. And 
further to the first and third articles of the said Libel this 
Deponent dei>Qses and says, that she remembers a yowBig 
gentleman, who commonly went by the name of Captain 
Dalrymple, used to visit in Mr. Gordoji's family in spring 
6ne thousand eight hundred and four, and continued his 
visits while the family resided in Edinburgh ;, and when they 
removed to Braid, which was about the end of May or begin- 
ning of June she is not sure which, he continued, his visits 
there. That before the family left Edinburgh^ she admitted 
Captain Dalrymple into the house by the front door (by the 
special order of Miss Gordon) in the evenings. That Miss 
Gordon's directions to her, were, that when she rung her bell 
once, to come up to her in her bed-room or the dressing-room 
off it, when she got orders to open the street-door to let in 
Capt. Dalrymple ; or wten she (Miss Gordon) rung her bell 
twice, that the Deponent should thereupon without coming 
up to her, open the street-door for the same purpose. That 
Bgreeably^ io these directions, she frequently let Capt. Dal* 
xymple into the house about nine, ten, or eleven o'clock at 
night, without his ever ringing the bell or using the knocker. 
That the first time he came in this way, she shewed him up 
stairs to the dressing-room off the young ladies bed-room, 
where Miss Gordon then was, but that, afterwards, upon her 
opening the door, he went straight up stairs without speak- 
iag to theT)eponent, or being shewn up. But hpw long he 
continued up stairs she does not know, as she never saw him 
go out of the house. That the dressing-room above alluded 
to was on the floor above the drawing-room, and adjoining 
to the bed-room where the three youj^g ladies slept; and 
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next to the ladies bed-chamber was another room, in which 
there was a bedstead with a bed and blankets, but no curtains 
or sheets to the bed, and it was cohsidered as a lumber-room, 
the key of which was kept^by Miss Gordon; that she never 
was desired by JVIiss Gordon to make up the bed in this room, 
nor ever heard any of the servants say they had done so. De- 
poses that she recollects that the family removed from Edin- 
burgh to Braid that year, (eighteen hundred and four) in the 
pvening before a King's Fast, and on a Wednesday, as she 
thinks, asthe fastdaysare generally held on a Thursday. That 
at this time, Miss Charlotte was at North Berwick on a visit 
to Lady Dalrymple. That Mr. Gordon and Miss Mary went 
to Braid in the evening, but Miss Gordon remained in town, 
as did also the Deponent and Mr. Robertson the butler, and 
one or two more of the servants. That she recollects of ad- 
mitting Captain Dalrymple that evening, as she thinks some- 
time between ten and twelve o'clock, and he went up stairs to 
Miss Gordon without speaking to the Deponent. That next 
morning she went up as usual to Miss Gordon's )bed-i:oom, 
about nine o'clock, and informed her of the hour, and having 
immediately gone dowi) stairs, Miss Gordon rung her bell 
sometime, after, and on the Deponent going up to her she 
met her either at the bed-room door, or at the top of the stairs, 
when she desired the Deponent to look if the street-door was 
locked Or unldcked, and the Deponent having examined, in- 
formed her that it was unlocked ; and the Deponent imme- 
diately after went into the dressing-room, and after being ai 
very short time in it, she heard the street-door shut with 
more than ordinary force, which having attracted her notice, 
die opened the window of the dressing-room, which is to the 
street, and on looking out she observed Capt« Dalrymple 
-walking eastward from Mr. Gordon's house. That from this 
she suspected that Capt. Dalrymple was the person that had 
gone out of the house just before. That nobody could have 
CiJme in by said door, without being admitted by some person 
within, as the door did not open from without ; and she heard 
of no person having been let into the house on this oocasion. 
That the Deponent having gone down stairs after this, Mn 
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Robertson the butler observed to her that there had been com* 
panj/ up stairs last nighty but she did not mention to him 
any thing of her having let in Capt. Dalrymple the night be- 
fore, or of her suspicions of his having just before gone out 
of the house, at least she is not certain, but she recollects of 
him desiring her to recollect the particular day on which this 
happened, but of this the Deponent took no particular notice, 
as she had been in the practice of letting in Capt. Dalrymple 
so often before. Deposes, That when she went up to Miss 
Gordon's room in the morning, as above-mentioned, to let her 
kuQw what o'clock it was, she did not. observe any part of a 
gentleman's apparel, or any thing out of order ; that the cur- 
tains^being close as usual, she coiild not see into it, but Miss 
Gordon spoke to her as usual, and nothing occurred, at that 
time that could make her suspect that Capt. Dalrymple was 
either there or in any of the adjoining rooms. That the De- 
ponent does not recollect of having seen Capt. Dalrymple 
again that day, after seeing him walking eastward from Mr. 
Gordon's house as above-mentioned. That she knows that 
Mis& Gordon as well as the Deponent went out io Braid that 
day, being the King's Fast, before dinner as she thinks ; de- 
poses that on that evening or a night or two after, she was 
desired by Miss Gordon to open the windowof the breakfast- 
ing parlour to let Capt. Dahrymple in, and she did so accord- 
ingly, and fouAd Capt. Dalrymple at the outside of the win- 
dow when she came to open it ; and this she thinks might be 
between ten and twelve o'clock, and she shewed him up stairs 
when they were met by Miss Gordon at the door of her bed- 
chamber,^ when they two went into the said chamber and the 
Deponent returned down stairs. That she does not know how 
long Capt. Dalrymple remained there with Miss Gordon, or 
when he went away. That the parlour-window was within a 
few feet of the ground, so that Capt. Dalrymple had no dilSi-' 
culty to get in. That Capt. Dalrymple repeated his visits to 
Braid, and was admitted in the same way by the Depionent 
opening {he palour-window for him nine or ten times, and 
after the first time he always went up stairs by himself, and 
it was always aboutthe same time of night as above-mentioQed^ 
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10 far as <he Deponent recollects. That Miss Charlotte re- 
turned from her visit at North Berwick a few days after Miss 
Gordon, and the Deponent went out to Braid. That at Braid 
Miss Gordon and Miss Charlotte slept in one room, and Miss 
Mary in another. That within Miss Gordon and Miss Char- 
lotte's bed-chamber, there was a dressi;ig-rooffl, the key of 
which Miss Gordon kept, and she recollects one day of get- 
ting the key of it from Miss Gordon to bring her a muflf and 
tippet out of it, and upon going^ in, she was surprised to find 
in it a feather-bed lying upon the floor, without either the 
blankets or sheets upon it, so far as she recollects. That it 
struck her the more, as she had frequently been in that room 
before without seeing any bed in it, and as Miss Gordon kept 
the key she imagined she must have put it there herself That 
she found this bed had been taken from the bed-chamber in 
which Miss Mary slept, it being a double bedded room. 
That when she observed the said bed in the dressing-room, it 
was during the time that Capt. Dalrymple was paying his 
evening visits at Braid as above deposed. Deposes that upon 
none of the occasions that slie let Capt. Dalrymple into Braid 
House, did she see him leave it, nor did she know when he 
departed, but she recollects of being told by Archibald Lock, 
the gardener, that he had one morning seen Capt. Dalrymple 
going from the house towards Edinburgh. Deposes, that the 
family went to Cluny in September following, and before they 
set out, she recollects that by Miss Gordon's orders she took 
the bed that was lying in the dressing-room, and put it into • 
the bedstead that it had been taken from, in Miss Mary's 
room. Interrogated if from her observations on the beds, 
either in the house in Edinburgh, or at Braid, or any other 
circumstance, she conceived that Capt. Dalrymple and Miss 
Gordon had been in them together ? deposes that she did not 
think they could have been together in that situation, so far 
as she could judge. JDeppses that when Capt. Dalrymple 
paid his visits at Mr. Gordon's house in Edinburgh, he gene- 
rally was in .regimentals, except in tbe evenings jwhen the 
Deponent let him in a» before deposed to, on which occasions 
he was generally in a coloured dress. That he had a halt io 
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his walk, and she understands him to be the Defendant in this 
Cause, and farther or otherwise this Deponent cannot depose 
to the said positions or articles. 

GRIZEL LYAW.. 

SOth June, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Coulter, Lord Provost of 
Edmburgh. 

In presence of Harry Davidson, 
Not. Pub. and Actuary assumed^ ' 



On the Libel and Exhibits given in behalf of 
Mrs. Dalrymple. 



5th July, 1809. 
PETER M^CUTCHEON, coachman to Sir George 
Clerk, ofPennycook, Baronet, married, aged about thirty- 
three years, a Witness produced and sworn, deposes and 
says, That hcj was coachman to Mr. Gordon, of Cluny, for 
nine years previous to Whitsunday 1805, at which time 
' he left him ; and to the first and third articles of the Libel 
in the .above-mentioned action, this Deponent deposes and 
says. That he remembers of a gentleman who went by the 
name of Captain Dalrymple, coming frequently about Mr. 
Gordon's house the year before he left his service, and he 
thinks his visits began about the beginning of spring, 1804* 
That Captain Dalrymple was an officer in a regimetft of 
Dragoons then quartered at Piershill Barracks, and he was 
lame in one of bis legs. That Captain Dalrymple and Miss 
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Johanna Gordon, his master^s eldest daughter, used very 
oflen to ride out together on horseback, and she rode a dun* 
coloured horse of Captain I)alrymple*s, aud she was always 
attended on these occasions by a servant of her father's. 
That he never saw Captain Dalrymple and Miss Gordon in 
a room together, except upon one occasion when Captain 
Dalrymple dined with Mr. Gordon at his house in St. An- 
drew's Square, when there was a pretty large company pre* 
sent, and Miss Gordon was one of them, and the Deponent 
waited at table that day. That he never saw Captain Dal* 
tymple. in the house in the evenings. That he continued Tiis 
visits so long as the family remajned in town, which Vas till 
about the end of May, or beginning of Juiie, when they 
removed to Braid House* That he remembers Miss Gordon 
temained in town that night ^yhen Mr* Gordon and Miss, 
Mary removed to Braid House, and the reason he has fot 
remembering this circumstance is, that Mr* Gordon was^ 
much out of humour that evening after he went out to Braid^ 
which the Deponent and the other servants attributed to 
Miss Gordon^s remaining in town that night. That, at this 
time, Miss Charlotte Gordon, the youngest daughter, was 
on a visit at North Berwick. That he remembers Mr. Ro^ 
bertson the butler, and he thinks Mrs* Lyall, with one or, two 
of the other servants were left in the town-house tliat nighty 
but the Deponent was at Braid House, having driven Mn 
Gordon and Miss Mary out in the coach* Deposes that 
Captain Dalrymple!s visits at Mr* Gordon^s were the subject 
of much conversation among the servants below stairs, when 
the Deponent was present ; and he remembers it was men^ 
tioned, but by whom he does not recollect, that Captain 
Dalrymple was in the house in St. Andrew's Square that 
n%ht when Miss Gordon remained in it by herself as above** 
mentioned, and it was believed that she remained in town 
that night for the purpose of meeting with him* Deposes 
that Miss Gordon came out to Braid the day after the fa* 
mily, and the Deponent recollects of driving her out before 
diiuier. That a few days after this he repoUects of having 
seen Captain Dalrymple early in the mornings at least be* 
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tween five and six o'clock, walking by himself towards 
Edinburgh, within a quarter of a mile bf Braid House, and 
he had every appearance of having come from that house ; 
and upon twO other mornings about the same time of day, 
he saw him nearer to Braid House, and walking from it to- 
wards Edinburgh. That upon these three occasions Captaia 
Dalrymple was dressed in plain clothes, which was not his 
usual dress, as, he was always in regimentals when he called 
at Mr. Gordon's any time through the day. That he is 
quite sure it was Captain Dalrymple that he saw upon the 
three occasions before-mentioned, although he was at a little 
distance from him at the time, and he thinks it would be in 
the course of ten or fourteen days, that he saw him these 
three mornings going from Braid as above. That from the 
conversations that took place among the servants, it was be* 
lieved'that a marriage would soon take place between Cap- 
tain Dalrymple and Miss Gordon, and it was conjectured 
among the servants, that they had slept together that night 
Miss Gordon remained by herself in town as above-men- 
tioned. That the Deponent and the rest of the servants 
thought that Mrs. Lyall knew more of the matter than she 
told to them, but the Deponent never heard her say that 
they had slept or been in bed together. Deposes that 
some days after the family went out to Braid, the Deponent 
went to North Berwick, and brought Miss Charlotte Gordon 
home. Deposes that after the family went out to Braid, and 
about the time that the Deponent saw Captain Dalrymple in 
the mornings as above? he remembers of hearing Alexander 
Porteous and John Smith, two of the house servants, com* 
plaining that in the mornings they, on different occasions, 
found the window of the pantry (in which the silver plate 
and glasses were kept) open, but it never was found out so 
far as he remembers who had opened the windo^. Deposes, 
that after the family removed to Braid, he recollects ik 
Captain Dalrymple coming out in his curricle, and taking^ 
Miss Gordon out in it, and this happened several times be- 
fore the family went North, which he thinks was in the 
month of September. That he understands Captaia Dal* 
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rymple to be the Defcndiant in this cause, and further or 
otherwise this Deponent cannot depose to the said positions 
or articles. 

PETER M^CUTCHEON. 
10th July, 

Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm, Coulter, Lord Provost. 

In presence of Harry Davidsox, 
Not. Pub. and Actuary assumed. 



On the Libel and Exhibits given on behalf of Mrs. 
Dalrymple. 



6th July, 1809. 
WILLIAM ROBERTSON presently residing in St. Da- 
vid's Street, Edinburgh, married, aged about fifty yearsj b 
Witness produced and sworn, deposes ahd says. That he 
was in the service of Mr. Gordon of Cluny for seven years 
previous to Whitsunday 18Q7 when he left it ; and to the 
first and third articles of the said Libel this Deponent de- 
poses and says, That he remembers of Mr. Dalrymple, who 
went by the name of Captain -Dalrymple, and belonged to a 
regiment of Dragoon Guards, as he thinks, at th^t time 
quartered in Piershill Barracks, coming pretty frequently 
to Mr. Gordon's house about the month of May and begin- 
ning of June in the year 1804, and he dined and supped 
sometimes with Mr. Gordon, and on these occasions was 
always dressed in his regimental uniform. That he recol- 
lects the family removed from the house in St* Andrew's 
Square to Braid,, on the 6th day of June that year, but Miss 

k2 



Digitized by 



Google 



cxxxn 

Gordon remained in town that night by herself. That the De- 
ponent,as well asGriael Ly all (Miss Gordon's maid) and Elspel 
Gairns, the scullery maid, remained in town also. That he 
thinks Miss Gordon was late in coming home that evening, 
and the Deponent did not see her when she came in.. That 
next morning, being the seventh day of June, and a King's 
Fast, as he was employed about ten o'clock in the morning 
in laying up some china in his pantry, which is immediately 
off the lobby, and assisted by the said Elspel Gairns, he ob- 
served Captain Dalrymple come down stairs, and passing 
through the. lobby to the front door, unlocked it and went 
out and shut the door after him. That Captain Dalrymple 
was at this time dressed in plain clothes, which was the first 
time the Deponent had seen him so dressed, but he is per- 
fectly sure he was the man. That the Deponent asked 
Elspel Gairns, who was standing by, if she knew who it 
was, to which she answered " perfectly well," and men- 
tioned his name ; and the Deponent immediately after he 
went out, opened the front door, and observed him walking 
eastwards along the pavement. Deposes, That ih about .an 
hour and a half after this Captain Dalrymple returned to 
the house dressed £n his uniform, and breakfasted with Miss 
Gordon. That (mh^ the Deponent going down stairs, after 
seeing Caprfain Dalrymple come down stairs and walk out 
of the hoas,e, he observed to Grizel Lyall, that they had 
had company up stairs last night,, to which she answered 
tbat she was not. sure tiU the had seen Captain Dalrymple 
go out of the house that morning, she having opened thel 
window and looked after him. That from what he had thiis 
seen, he w£^ convinced Captain Dalrymple had been in the 
houae all night with; Miss Gordon, and that they were either 
jHrivately married or would soon be married ; and he cau- 
tioned Elspel Gairns not to mention what she had seen, as 
the parties had their own ends for keeping it a secret ; but it 
induced the Deponeht to make a short minute of what had 
occuirfsdy.in writing which he sealed up and kept in his own 
possession, and he now produces the same, and it is marked 
a«. rel^fite. to this his deposition^ and it was. written bjr 
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himself of the date it bears, being 7th June, 1804, that the 
letters C. D. in said writing means Captain Dalrymple : 
That he did this that in case the writing should fall into 
another person's hands it might not be known who was 
meant. Deposes, That Miss Gordon went out to Braid ou 
the said 7th of June, and remained there he believes till the 
family went to Cluny, but the Deponent did not go to Braid, 
and therefore does not know what happened there, but he 
recollects being told by some of the servants that Captain Dal- 
rymple had been seen going from Braid at a very early bour 
in the morning, and that he had been in Braid House all 
night, and the Deponent certainly concluded in bis own 
mind that Captain Dalrymple and Miss Gordon had been 
married. That Captain Dalrymple had a halt in his walk, 
and the Deponent understands he is the Defendant in this 
case ; and further or otherwise this Deponent cannot depose 
io the said depositions or articles. 

WILLIAM ROBERTSON. 

' 10th July, 1809, 

Repeated and acknowledged at Edini* 
burgh before me the undersigned • 
Wm. Coulter, Lord Provost, 

In presence of Habby Davidson, 
Not. Pub, and Aptuarjr assumed. 
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Edinburgh, 7 June, 1804. 

AT ten o'clock this morning saw C D— ^coming 

down the drawing-room stairs, he opened the front door 
and let himself out. The scullery maid was in the pantry, 
she had been carrecing up the dishes to be lanid by. I en* 
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quired of her if if she knew how that was, and she said 
very well, and mentioned his name; this day was the 
King's Fast. 

(Endorsed,) 

* 
Edin. 6th July, 1809^ This is the minute or writing pro- 
duced by William Robertson, and referred to in his 
deposition of this date. 

(Signed) . WILLIAM ROBERTSON. 

In presence of me Harry Davidson, 
Not. Pub. and Actuary assumed. 



On the LiB£L and Exhibits given on behalf of Mr». 
Dalrymple. . 



6th July, 1809. 
ALEXANDER PORTEOUS, servant to James Walker, 
Esq. one of the principal clerks of Session, married, aged 
about thirty-two years, a Witness produced and sworn, 
deposes and says, That he was five years in ^he service of 
Mr. Gordon of Cluny , as house servant, and left it at Mar* 
tinmas 1805 ; and to the first and third articles of the said 
Libel this Deponent deposes and says, That he remembers a 
Captain Dalrymple, who belonged to a regiment lying in 
Pieishill Barracks, frequenting Mr. Gordon's house in 
spring 1804, and that he paid his visits daily and often 
two or three times a day. That Miss Gordon his master'9 
eldest daughter, used to ride out with him, and generally 
on a dun horse belonging to him, and it was the general be- 
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lief among the servants of the family that he was a suitor of 
Miss Gordon's. That although he went under the name of 
Captain Dalrymple yet he believes he was only a comet in 
his regiment, and he had a halt in his walk. That the De- 
ponent never saw him come to the house late in th6 even- 
ings. That the family removed from St. Andre w^s Square 
to Braid about the end of May or early in June, and the 
Deponent went out the same day that Mr. Gordon did, but 
he remembers that Miss Gordon remained in town that night, 
and what makes him recollect that circumstance so well was 
that Mr; Gordon was a good deal out of humour that even- 
ing after he went to Braid, which the Deponent and the 
other servants imputed to Miss Gordon remaining in town 
by herself that night. That the other two daughters, viz. 
Miss Mary and Miss Charlotte went out to Braid with Mr. 
Gordon. Deposes, That after the family went out to Braid 
Captain Dalrymple frequently visited Miss Gordon in the 
forenoons, when the Deponent saw him, but he never saw 
him at Braid either in the evenings or early in the mornings. 
That the pantry in which the Deponent kept his silver plate 
and other articles at Braid, was on the first floor of the 
house, and the window of it was within a foot or two^ or a 
little more, of the surface of the ground on the outside. 
That while Captain Dalrymple was paying his visits at 
Braid as above, he found his pantry window open on sundry 
different occasions when he went into it in the mornings. 
That the first time he found the window open he was a good 
deal surprized, and suspected that the house had been 
broken into, and therefore the first thing he did was to ex- 
amine all his articles, but on examination he found nothing 
missing. That in a day or two after having found the win- 
dow open in the same way in the morning, he mentioned it 
to the other servants, when he was told that Captain Dal- 
rymple came in or went out that way, and upon this the 
Deponent was satisfied, but' he removed the chest which 
contained the silver plate and locked it up in a press. That 
he found his window open at least eight or nine difi[erent 
limes, and it was evident to the Deponent that the window 
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must have been opened from the inside,' as he every night 
closed the shutters and fastened them by an iron band and 
screw. That Archibald Lock the gardener told the Deponent 
that one morning he had seen Captain Dalrymple going from 
Braid House, and Walter Davidson the under gardener 
told him that he had repeatedly seen that gentleman going 
from Braid in the mornings when he was going to his work. 
Q^out six o'clock. Deposes, That when Captain Dalrymple' 
paid his visits at Braid in the forenoons it was generally to 
breakfast, and after Mr. Gordon was gone into Edinburgh 
to attend his duty as' a clerk of Session. That Miss Gpr-r 
don used to wait breakfast an hour or two till Captain Dal* 
rymple came, and he remarked that Miss Mary Gordon 
always left the room soon after the captain came, and left 
him and Miss Gordon by themselves 5 and from the familiar 
expressions that he has heard pass between Captain Dalrymple 
and Miss Gotdon, and from his frequent visits he concluded 
there was more between them than sweethearts ; and it was 
the general opinion of the servants that they either were 
married or would be married, Deposes, That when Cap^ 
tain Dalrymple used to visit at the house in town h^ was 
always dressed in his uniform, but when he visited at 
Braid he was always dressed in coloured clothes and gene- 
rally a blue coat and nankeen pantaloons ; and further or 
otherwise this Deponent cannot depose to the said positions 
or articles. 

ALEXANDER PORTJSOUS, 

lOlh July, 1809. 

B/epeated and acknowledged at £din« 
burgh before mp the undersigned 
Wm. Coulter, Lord Provost, 

In presence of Harry Davidson, 
JN^et. Pub. andActuary assumed. 
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On the Libel and Exhibits given on behalf of Mrs. 
Dalrymple* 



6th July, 1809- 
ARCHIBALD LOCK, Gardener to Mr. Gordon, of 
Cluny at Braid, married, aged about fifty years, a Witness 
produced and sworn, deposes and says, That he has been 
upwards of twenty years in Mr. Gordon's service, and to the 
first find third articles of the said Libel this Deponent deposes 
and says. That he recollects of a gentleman who went by 
the name of Captain Dalrymple, and who was lame in one of 
his legs, paying frequent visits at -Braid in the year 1804, 
and has seen him and Miss Gordon walking often together, 
and also riding in a curricle. That he rempmbers one morn- 
ing, when he and Walter Davidson were employed in cutting 
grass on the cross walk near to Braid House, between six 
and seven o'clock, they observed Captain Dalrymple coming 
out at the Chinese gate, which is about two hundred yards 
from the house, and upon his seeing them, he crossed the 
field and went by Blackford Hill, evidently with a view to 
shun them. That they were about fifty yards, as he thinks, 
distant from him when he camjs out of the gate, and the De«, 
ponent was perfectly sure it was Captain Dalrymple from 
his manner of walking. That Davidson told the Deponent 
at this time, as well as at other times, that he^ had on difierent 
occasions met Captain Dalrymple in the mornings, about six 
o'clock, as he was going to his work, and Captain Dalrymple 
appeared to be coming from Braid House. That Davidson 
then lived, and still lives at Morning Side, which is on the 
road between Braid and Edinburgh ; that from these circum<* 
stances, the Deponent was satisfied Captain Dalrymple was 
in Braid House during these nights, and he spake of it to 
Grizel Lyall, who was waiting maid to the young ladies, but 
she would give him no ]satisfaction. That it was the Depo^ 
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nent^s opinion, as well as of the other servants with whom 
he conversed, that Captain Dalrymple and Mis3 Gordon were 
either married or going to be married. That the Deponent 
never saw Captain Dalrymple any other morning, than the one 
above-mentioned, butlsaw him frequently through the day as 
before depofsed to ; and further or otherwise this Deponent 
cannot depose to the said position or Articles. 

ARCHIBALD LOCK, 

10th July, 1809. 

Repeated and acknowledged before 
me the undersigned 

Wm. Coulter, Lord Provost. 

In the Presence of Harry Davibsok, 
Not. Pubw and Actuary assumed. 



On the Libel and Exhibits given on behalf of Mrs. 
Dalrymple. 



6th July, 1809. 
WALTER DAVIDSON, assistant gardener at Braid, 
married, aged about thirty-four years, a Witness produced 
and sworn deposes and says, That he has been nine years in 
Mr. Gordon's service, and he resides in a house at Morning 
Side, which is about three quarters of a mile from Braid 
House, on the Road from Braid to Edinburgh i and to the 
fitst and third articles of the said Libel, this Deponent 
deposes and says, That about five years ago he recollects of 
a young gentleman who had a halt in his walk, and went by 
the name of Captain Dalrymple, coming out frequently to 
Braid House, after the family came out of town ; that he 
once saw him and Miss Gordon riding in a curricle near to 
Braidburn, but does not recollect seeing them walking toge- 
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tfaer* J!)eposes that he met that gentleman in the mornings, 
sometimes as he was going to his work from his own house, 
and passed him, and sometimes he saw him crossing the 
fields at a little distance, and on all these occasions he was 
going to ail appearance from Braid House towards Edin- 
burgh. That he thinks he may have seen him a dozen of 
times at least in' this way, and it was always between five and 
six o'clock in the morning ; that it was the Deponent's belief 
that he had come from Braid House, as there was no other 
place be could come from, and particularly when he saw 
him crossing the fields, there was no other place he could 
come from but Mr. Gordon's house. Deposes, that one 
morning between six and seven o'clock, as Archibald Lock 
and the Deponent were cutting grass on the walk that leads 
to Blackford, they observed Captain Dalrymple coming out 
of the gate at the back of Braid House, which gate he 
thinks is about two hundred paces "to the north east of the 
house. That when they saw him come out of the gate, he 
might be distant from them about fifty or sixty yards, and 
instead .of coming to the westward and crossing the field 
that way, as the Deponent had seen him. do before, he struck 
to the eastward, and went towards Blackford Hill, and the 
Deponent, as well as Archibald Lock, conceived that he 
went that way with a view to avoid them : that the gate 
above-mentioned, is a private entry to and from the house, 
and only used by Mr. Gordon and the family. And further 
deposes, that all this happened the year before Miss Char- 
lotte Gordon was married to Captain Johnston, and further 
or otherwise this Deponent cannot depose to the said posi- 
tions or articles. ' 

WALTER DAVIDSON. 
10th July, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Coulteb, Lord Provost. 

In the Presence of Haery Davidson, 
Not. Pub. and Actuary assumed. 
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On the Libel and Exhibits given on behalf of Mrs. 
Dalrymple. 



8th July, 1809. 
JAMES ROY, writer in Edinburgh, aged about thirty 
years, unmarried, a Witness produced and ^worn deposes 
and says, That he was clerk to Mr^ Gordon of Cluny, father 
of the Plaintiff, for twelve years, and during that time had 
frequent occasion to pay money to his daughters, and parti* 
culariy to Miss Johanna the eldest, and Miss Charlotte the 
youngest, and he was always in the practice of taking re* 
ceipts from them for the money so paid, and they either 
wrote and subscribed these receipts themselves, or signed 
them after being written out by him, and he has also often 
seen them writing letters and cards, and has received letters 
from them when they were in the country, and by these 
means he became well, acquainted with their hand-writing ; 
and having examined the Exhibits, Nos. 1, 2, 10, and II, 
annexed to the Libel, he deposes and says. That the follow- 
ing words of No. 1, "& I. promise the same J. Gordon," 
are in his opinion of the handwriting and subscription of 
the Plaintiff, that he thinks the words " a sacred promise" 
on the back of said Exhibit, are also of her hand-writing, 
but is not so certain as heis of the other words above quoted ; 
that the words " J. Gordon" upon Exhibit No. 2, are of the 
hand- writing and subscription of. the said Plaintiff. That 
the words " J. Gordon," upon the Exhibit No. 10, are also 
the hand-writing and subscription of the Plaintiff: and. that 
the words " Charlotte Gordon," with the word ^' witness," 
iinmediately before them upon said Exhibit No. 10, are the 
hand- writing and subscription of the aforesaid Charlotte 
Gordon, how Lady Johnston, and he thinks the letters 
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*^ J. G.'* on the Exhibit NTo, 1 J, are of the hand-wriling of 
the Plaintiff; and further or otherwise this Deponent cannot 
depose. 

JAMES ROY. 

10th July, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. CotTLTER, Lord Provost, 

^ In the Presence of Harry Datibsok^ 
Not. Pab. and Actuary assumed. 



On thr Allegation and Exhibits given on 
behalf of Mr. Dalrymple. 



iSth August, 18 10 
H ENR Y PERRENN E, of the Five Fields Chdsea, 
in the County of Middlesex, Victualler, aged fifty- 
three years, a Witness produced and sworn. 

1 . TO the first article of the said Allegation the Deponent 
saith, That he lived in the service df the Honourable General 
William Dalrymple the father of the articulate John Wil- 
liam Henry Dalrympile, Esq. Party in this Cause, for eleven 
years before and down till the month of October or November 
1803, in the capacity of Groom of his Chamber, and from 
that time he lived in the service of the articulate John Wil- 
liam Henry Dalrymple, Esq. Party in this Cause, as his ser- 
Tant, and so continued to live in his service till the year 
1807. And he saith^ that when he first went to live in the 
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said Houourable General William Dalrjrmple's service, the 
said John William Henry Dalrymple, his son, was living 
with his said father at Chelsea Hospital, in the County of 
Middlesex, and w£^s then a little boy not more than about 
seven years of age ; and he continued so to live with his said 
father (who was a widower when the Deponent first knew 
him) during the whole eleven years the Deponent was in his 
service as aforesaid, excepting when he the said John Wil- 
liam Henry Dalrymple was at Eton College). That in the 
month of October, or beginning of November in the year 180S, 
the said John William Henry Dalrymple being a Cornet in 
his Majesty's Fifth Regiment of Dragoon Guards, went to 
join the said regiment in York Barracks, and on that occasion 
the Deponent became his servant, and accompanied hingi as 
such to York Barracks, and ever afterwards lived in his ser^ 
vice, and was constantly with him till the year 1807. And 
saith that after the said regiment had been in York Bar- 
racks about three months from the time the said John 
William Henry Dalrymple first joined the same as afore- 
said, he removed therewith to Newcastle, where he stayed 
with the said regiment about two months, and then, to wit 
in the latter end of the month of March, or beginning of 
April in the year 1804, he, the said John William Henry- 
Dairy mple proceeded with the said regiment to Scotland, 
and went into barracks near the city of Edinburgh, attended 
as aforesaid by the Deponent, and remained there till about 
the 11th day of July following, when his father, the said 
Honourable General William Dalrymple came down to Scot- 
land, and then the said John William Henry Dalrymple 
went on visits with his father to difierent gentlemen in the- 
neighbourhood of Edinbiirgh, for a few days, attended by the 
Deponent; and then at the request of his said father, he the 
said John William Henry Dalrymple, was ordered on a re- 
cruiting party, and went with a part of his said corps on that 
service, to Halifax in Yorkshiie, where the Deponent also 
attended him, and knows that he left Dunbar, (which was the 
last place in Scotland the said John William Henry Dal- 
rymple slept at) on the 21st day of the said month of July,, 
1804, with his said father, on his way to Halifax. And ho 
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further saith,that fromhavingalways attended the said John 
William Henry Dalrymple wherever he went, whilst he the 
Deponent remained in his service, he can and does of his own 
knowledge depose, that thie said John William Henry Dai- 
ry mpM did not, at' any time reside at any place in Scotland, 
excepting whijst he was quartered in the said barracks near 
Edinburgh, and whilst he was visiting with his said father 
for a few days, between the time of leaving the said barracks 
and quitting Scotland to go to Halifax as aforesaid. And he 
also further saith, that he does not of his own knowledge, 
know any thing concerning the acquaintance of the said John 
William Henry Dalrymple, Party in this Cause, with the ar- 
ticulate Johanna Gordon now calling herself Dalrymple, nor 
when the same commenced, further than that he understood 
from the information he received from different persons, 
whilst his said master was in the aforesaid barracks near Edin- 
burgh, prior to the arrival of the said General Dalrymple in 
Scotland, that he had formed an intimacy with the said Jo- 
hanna Gordon ; but he knows that the said John William 
Henry Dalrymple, Esq. Party in this Cause, was not more 
than nineteen years of age at such time, and further he can- 
not depose to the said Article, save that the said John Wil- 
liam Henry Dalrymple, Esq. Party in this Cause, never did 
to the knowledge of this Deponent, cohabit with, or own or 
acknowledge the said Johanna Gordon, (now calling herself 
Dalrymple) the other Party in this Cause, as or for his wife, 
or that she was ever so esteemed or reputed to be, by any 
person whatsoever. 

HENRVPERRENNE. 



The same Witness examined on the Interrogatories ad« 
ministered on behalf of Johanna Dalrymple, Party 
in this Cause. 

1. TO the first Interrogatory the Respondent answers, 
That he was in the service of the Producent, as his own man, 
fironi the month of October or November 1803, till the month 
of June 1807, and did accompany him to Scotland in the 
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spring of the year 1804. That the Producent remained in 
Scotland no longer than the 21st day of July in that year, 
which was the day he left Dunbar, (the last place he stopt at 
in Scotland) on his way to Halifax* That he never was with 
the Producent at the house of Charles Gordon, Elq. the 
father of the Mini&trant at Edilnburgh, or at his country-seat 
at Braid, but hath heard and believes that the Prciducent did 
often visit at both the said houses, and that many of such 
visits were made to herj the Ministrant, privately at both 
those places, and further be cannot answer the said Inter<< 
rogatory., 

* 2* To the second Interrogatory the Respondent answers^ 
That he never did accompany the Producent, during any 
visits of his to the Ministrant, and does not of his own knew** 
ledge know that he made any such visits, but saith that he waft 
missing several nights from the barracks near Edinburgh, bat 
. cannot say on what particular nights, nor on how many he 
was so missing, but hath heard and believes, that on some 
of those nights he the Producent was in the house of the- 
Ministrant^s father, at Edinburgh or Braid> and that he was 
privately admitted, and privately retired therefrom, but he 
knows not, and never heard at what hour the Producent 
usually arrived at Edinburgh, or at Braid, when on such pri« 
vate visits, or at what hour he retired, except that he was al-* 
ways at morning and evening parades ; and further he can- 
not answer. 

HENRY PERRENNE 

Same day. 

Repeated and acknowledged before 
Dr. LusHiNGTON, Surrogate* 

Pres. Mark Morley^ 
Notary Public. 
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On the Allegation and Exhibits given on be* 
half of Mn Dalrymple. 



8th August, 1810. 

RICHARD TOULMIN NORTH, of Lower Gros- 

Tenor Street, in the County of Middlesex, Esq. 

aged twenty-eight years, a Witness, produced and 

sworn.' 

1. TO the first article of the said Allegation the Deponent 
saith, That he hath known and been intimately acquainted with 
the articulate John William Henry Dalrymple, Esq. Party in 
this Cause about six years, and came first to know him after his 
return to England from Scotland, where he had been with the 
Fifth Regiment of Dragoon Guards', in which regiment he 
was ah officer. And he saith that he understood and belieyes 
that tiie said John William Henry Dalrymple was and is the 
son of the Honourable General William Dalryinple, who jiived 
at Chelsea Hospital. And the Deponent once walked with 
the said John William Henry Dalrymple to his said father's 
house, but did not go into the same, and never was- introduced 
to his said father.^ And further to the said article he canpot 
depose, save that when he first became acquainted with the 
said John William Henry Dalrymple, he the Ifeaid John Wil- . 
liam Henry Dalrymple was about twenty years of age. , And 
sfive also that since their said acquaintance commenced at 
aforesaid, he the Deponent never knew the said John Wil- 
liam Henry Dalrymple and the articulate Johanna Gordon 
(BOW calling herself Dalrymple) Party in this Cause, to live 
afid cohabit together as husband and wife, or ever knew him 
the said John William Henry Dalrymple to own or acknow* 
leitge her as his wife, or that they were ever esteemed or re- 
puted to be husband and wife by any person whatever. 

4r* To the fourth article of the said Allegation the Depo- 

1 
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nent saitfi, That sometime prior to the soleftmizatioft c^tb^ 
marriage now to be deposed of, he knew that the said John 
William Henry Dalrymple, Esq. Party in this Cause, was 
paying his addresses in the way of marriage to the airticulafe 
Laura Dalrymple, then Larura Manners, spinster, and that 
they were to be married together, and on the evening of the 
day prior to the day that such marriage was solemnized be-^ 
tween them, which happened rather more than two years ago 
to the best of his recollection, but the particular day of the 
m(mth he is unable to set forth, he the Deponent received a 
note or letter from the said John William Henry Dalrymple, 
informing the Deponent that he was to be married on the next 
day, and requesting him to be' present at the ceremony, and 
accordingly the Deponent on the next day about the time ap- 
pointed, went to the said John William Henry' Dairy mple'» 
lodgings, and finding that he was gone to the parish church 
of Saint Mary Le Bone, he followed him there, whene he 
foun4 the said Laura Dalrymple, then Laura Manners^ 
sjHiifiter, (whom; the Deponent knew to be the daughter of 
Lady Louisa Manners, by having met her in parties, btit bad 
ULO previous acquaintance with her) and him the said Joha 
William Henry Dalrymple, and also a Major Morgan (a friend 
of the said John Wm. Henry Dalrymple) and aMr. Robinson a 
solicitor^ and he then and there saw them the said John Wii* 
Uam Henry Dalrymple, one of the Parties in this Cause, aad 
Laura Manners (now Dalrymple) joined together in holy^ 
. matrimony, according to the rites imd ceremonies of tiM 
church of England as by law established, by a pric^st orminia- 
ter of the church of England, and minister of the said parish- 
church (but who was and is a stranger to the Deponent) who 
then and there pronounced them to be lawful husband and 
wife in the presence of the Deponent and of the said Majcnr 
Morgan and Mr. Robinson,' who all three signed the entry of 
the 9aid marriage, made in the register4)ook of marriages 
kept for the said parish, as witnesses of the same. ' And he 
further saith that he knows the said marriage was so sofem- 
nized, in virtue of a licence previously obtained for that pur* 
pose (though he knows not from whom it was obtained) and that 
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at such time he the said John William Henrj Dalrymple 
"was of the parish of Saint Greorge Hanoyer Square, in the 
Coontj of Middlesex, and upwards of twenty-one years of 
age, and that he considered himself a bachelor, and free* from 
all matrimonial contracts and engagements, and she the said 
Laura Dalrymple formerly Manners, was a spinster, and up- 
wards of twenty-one years of age at the time of such aforesaid 
marriage, and further to the said Article he cannot depose. 

5. To the fifth article of the said Allegation and to the 
Paper- Writing or Exhibit marked with the letter (C) therein 
pleaded and propounded to be and contain a true copy of the 
entry of the marriage of them the said John William Henry 
Dalrymple and Laura Manners (now Dalrymple) the same 
haying been now produced and shewn to the Deponent, and 
carefully yiewed and perused by him, he saith that he is cer- 
tain that John William Henry Dalrymple, whose name ap- 
pears thereto, and is by mistake called in the body of the 
said Exhibit John Dalrymple Esq. and John William Henry 
Dalrymple, Esq. the Party in this Cause, whom he as afore- 
said saw married to the said Lauf a 'Manners now Dalrymple, 
was and is one and the same person andnot diyers, and further 
to the said Article he cannot deposed 

6. To the sixth article of the said Allegation the Deponent 
saith. That immediately after the solemnization of the said 
marriage they t;he said John William Hepry Dalrymple and 
Laura Dalrymple his wife, went to liye and cohabit together 
at bed and board as lawful husband and wife, and as he be- 
lieyes consummated their said marriage, and they so liyed 
and cohabited together at yarious places, yiz. at Stratford 
Place and Portman Square, in the County of 'Middlesex, and 
other places, at both which places he the Deponent hath many 
time^ yisited them, and he still continues to yisit them at the 
last meniioiued place, where they at this present tiilie liye and 
cohabit together as lawful husband and wife. And he further 
aaith that eyet since they the said John Williain Henry Dal- 
jrymple .and Laura Dalrymple haye so liyed- aad cohabited 
together, they haye .constantly and upon aQ ocdaskms owned 
and acknowledged, and do at this pi esrat time own and ae« 
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knowledge each otker sis and far lawful husband and urife, 
and they were and are so c<Mnmonlj accounted, reputed, and 
taken to be by and amongst their neighbours, friends, ac- 
quaintances and others, and are visited as such. And further 
he cannot depo^. R.T. NORTH. 

Same day, 

Repeated and acknowledged before 
Dr. Pamon, Surrogate. 

Pres. Mark Morlet, 
Not. Pub. 



On the Allegation and Exhibits given on befialf 
of Mr. Dalrymple. 



20th August 1810. 
ADAM ORMSBY, Esq. Captain in his Majesty's 
Fifth Regiment of Dragoon Guards, at present iu 
Colchester, in the County of Essex, aged twenty* 
eight years, a Witness, produced and sworn. 

h TO the first article of the said Allegation the Depoarat 
«aith, That he is Captain in his Majesty's Fifth Regiment ai 
Dragoon Guards, and hath so been for about six years and a 
half pa^ That being with the troop which he comnmnded 
in the sftid regirairat at Newcastle upon Tyne, about two or 
tinee months prior to the 25th day of March 1804, he was at 
that time and place joioed by the articulate John William 
Henry Dahrymple, Party in thb Cause, who was then ap- 
ipointed a Com^ In his the Depone&t*s said Troop, and whom 
thft Depooent at that time understood to be the son of th# 
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Honoarable General William Dalrymple, though such wa« 
the first time he had ever been introduced to him, and after 
being so at Newcastle upon Tyne together abeut two or three 
months with the said troop which the Deponent commanded, 
they marched therewith from Newcastle upon Tyne to Piera- 
hill Barracks, near Edinburgh, on the S5th day of March, in 
the said year 1804, which barracks they did not reach till 
the fifth day of April in the same year, and he the said John 
William Henry Dalrymple remained from that time with the 
said troop quartered in the said barracks for about two or three 
months, to the best of the Deponent's reeollection, and then 
he was sent to Dunbar in Scotland, shortly after which (but 
the precise time the Deponent is unable to set forth) he the 
said John William Henry Dalrymple Esq. was sent on the 
recruiting service into Yorkshire, and save his being so as 
aforesaid -quartered, the Deponent is certain that the said 
John William Henry Dalrymple did not at any time since 
the Deponent's first knowledge -of him reside at any place in 
Scotland previous to being so sent into Yorkshire on the re* 
cruiting service | And this Deponent further saith that at the 
time he the said John William Henrf Dalrymple, fio as afore- 
said, joined the said regiment at Newcastle upon Tyne, and 
when he wa« with the same in Scotland as aforesaid, he was a 
young man, under the age of twenty-one years, and as the 
Deixment verily believes not more than about nineteen ytm 
of age, and the Deponent never knew or understood that he 
the said John William Henry Dalrymple and the articulate 
Johanna Gordon ever cohabited together as lawful husband 
and wife, or that they were ever esteemed or reputed so to be 
by any persons whatever, And further he cannot depose to 
the said article. 

A, ORMSBY, Capt. 6tli D. Gds. 

Same day, 

Repeated tod acknowledged before 
Dr. Stoddart, Surrogate. 

Pres, Mark Morley, 
Not. Pub. 
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On the Allegation and Exhibits given on behalf 
of Mr. Dalrymple. 



27th August, I8I0, 

HENRY BROWN, at present employed as a labourer 

in the Hon. East India Company's Warehouses in' 

Fenchurch Street, London, aged thirty years, a' 

Witness produced and sworn. 

1.' TO the first article of the said Allegation the Deponent 
saith. That in the latter end of the year 1803, and beginning^ 
of the year 1804, he lived in the service of a Mr. Surtees a 
solicitor at Newcastle upon Tyne, and first came to know 
the person of the articulate John William Henry Dalrym- 
ple, Esq. Party in this Cause, early in the said year 1804, 
and about three months before his Majesty's Fifth Regin^ent 
of Dragoon Guards, which was quartered at Newcasde upon 
Tyne, marched from that place for Scotland, and which ^ 
to the best of his recollection happened in the latter end of 
the month of March, or beginning of the month of April, 
in that year, he the said John William Henry Dalrymple 
having joined the said regiment at Newcastle aforesaid, as a 
cornet therein, and being in consequence thereof often seen 
by the Deponent whilst the said regiment lay at Newcastle 
subsequently to his having so joined the same in the early 
part of the said year, that he well remembers the said re« 
giment so as aforesaid, marched from Newcastle upon Tyne 
for ^ Scotland, at or aboui; the time before set forth, and that 
the troop to which the said John William Henry Dalrymple 
was appointed, also matched therewith; and he this De- 
ponent having afterwards given warning to leave the place 
he was so in at Newcastle, and having received information 
that the said John William Henry Dalrymple Party in this 
Cause (who was then at Piershill Barracks with his Majesty's 
said Regiment of Dragoon Guards) vras in want of a groom^ 
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he proceeded from Newcastle aforesaid, to Piershlll Barracks 
io get such place in the said John William Henry Dalrym- 
ple*s service, and was accordingly engaged by him, and en- " 
tered his service as his groom on ihe TOth day of the month oF 
May, in the said year 1804, and continued therein about three 
yearsand two months; andhesaith that it was his constant 
duty to ride with the said John William Henry Dalrymple 
.«rhenever be went out on horseback, or in his curricle^ after 
the Deponent so entered his service, and from so being con- 
■stantly with his said master, knows' that he remained quartered 
with the said regiment in Piershill Barracks for about a 
month after the Deponent so first entered his service, and^ 
that he then marched with part of the said regiment from 
thence to Belhaven barracks dear Dunbar, attended by the 
Deponent and Henry Perrenne his valet, where he remained 
quartered there about six weeks, and then (to wit) on the 
SUt day of July, in the said year 1804, he the said John 
William Henry Dalrymple, proceeded from the last men- 
tioned place with his« father, the Honourable General Dal- 
rymple. for Yorkshire, being ordered to join a part pf the 
said regiment then on the recruiting service at Haliftix, and 
the Deponent followed his said master on the next day with 
the curricle and his horses, and joined him in Yorkshire, and 
he is certain that the said John William Henry Dalrymple, 
Party in this Gaiise, did not reside at any place in Scotland 
firom the time of the Deponent's first knowledge of him as 
aforesaid, and during the whole time the Deponent so re- 
mained in such his service, save and except, whilst he the' 
said John William. Henry Dalrymple Was. as aforesaid, 
quaitered in barracks in that country; and further saith, to 
the said article, he cannot depose save that the said John 
William Henry Dalrymple was only about nineteen years 
of age when the Deponent went into his service as aforesaid, 
and that be does not know, never heard, and does not believe 
that the said John William Henry Dalrymple, Party in this 
Cause, and the articulate Johanna Gordon ever lived, or 
cohabited together as lawful husband and wife, or that they 
were ev^r esteemed or reputed so to be by any persofi whatever. 

HENRY BROWN. 
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The same Witness pxamine^ on the Interrogatorie* 
administered onbehalf of Johanna Dalrymple, Party 
in this Cause. 

1. TO the first Interrogatory the Respondent answers, 
That he was in the service of the said Producent as Ms 
groom, for about three years and two months^ from the 10th 
day of May, 1804, at which last mentioned time, the Res- 
pondent joined him at Piershill Barracks near Edinburgh, 
and he knows that the Producent did not remain longer in 
Scotland than the 21st day of July 1804, when he left Bel- 
haven barracks near Dunbar, to go on the recruiting service 
at Halifax; That the Producent (whilst he so remained in 
Scotland) was in the frequent habit of visiting at the house 
of Charles Gordon, Esq. the Father of the Ministrant, both 
at Edinburgh and at his country house sibout two miles, or 
two miles and a half from that ci^, the name of whlph fdace 
he knows not, bathe does not know, and hath ho reason 
to believe that such visits were made to the Ministrant |Nri- 
vately, excepting that he the Producent used to tell the Res- 
pondent, when he went with notes to the sftid Johanna Gor- 
don, to take care and not letr her father see him the Respon- 
dent ; for he saith, that in other respects the Producenf's 
visits tO'the Ministrant appeared to have been made openly 
and publicly, as he used to go in the day time, and they 
were in the habit of riding out together in the Pro- 
ducent's curricle frequently, and further he cannot depose. 
3. To the second Inteijogatory the Respondent answers. 
That he pften accompanied the Producent daring such his 
visits to her father's house at Edinburgh, but he canoot set 
forth the days upon which it was be so attended the Pro- 
ducent there, except that it was between the said 10th of 
May and I8th of July 1804, for he saith, that on the said 
18th of July, he attended the Producent his master to the 
said Charles Gordon's country house near Edinburgh, where 
he the Producent dined, which was the only time the Res* 
pondent accompanied him there. And he sa£th that on the 
night of the said 18th of July (which was the last time iht 
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Producent was in or near Edinburgh in tlie said year 1804) 
the R^pondent by the orders of his said master, waited 
with the curricle at the said house of the said Charles Goxr- 
don, Esq. till about twelve o'clock, when he the Producent 
came out of the said hpuse, and got intp the curricle and 
rode away therein about a mile on the road towards Edin- 
burgh, and ,then he desired the Respondent to stop, smd 
having told the Respondent to go and put up his horses at 
Edinburgh, and to meet him again at that same spot at 
SIX o'clock the next morning with the curricle, he the Pro- 
ducent then got out and walked back towards the said 
Charles Gordon's house, and the Respondent accordingly on 
the next morning at six o'clock met the Producent at the 
appointed spot, and brought him in his said curricle to 
Haddington, from wh^ice he went in a chaise to the house of 
a Mr. Nisbet in the neighbourhood of thait town, where the. 
Froducent's father was was then staying; that from what he 
hath herein before' deposed, he does bdieve that the Pro* 
dncent did on the night of the said 18th of July go back to ahl 
remain in the said Mr. Gordon's country house^ and exc^ing 
on that occasion he saith he^ hath no knowledge whatever 
firom ^formation or otherwise, and cannot form any belief 
whether the Producent was during any other night, at either 
of the said Mr. Gordon's said houses, nor whether he was 
in was not {NTivately admitted, or did or did not privately 
retire therefirtmiy mid further. to the said Interrogatory he 
i^aiNdOt answer. 

HENRY BROWN. 

Same day, 

Repealed and acknowledged befinre 
Dr. Daubbnt Surrogate. 

Pres. Mabk Morlbt^ 
Notary Pablic« 
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Qn tbe Allegation and Exhibits given on Vhalf 
of iVfr. Dalrybiple. 



. 29th August, 1810. 
WILLIAM BOOKER CHADWICK, of Doctors 
Commons London, Gentleman, aged upwards of 
thirty-four years, a Witness produced and sworn. 

5. TO the fifth article of the said Allegation and to the 

Paper Writing or Exhibit marked with th« letter (C) therein 

pleaded, and to the said Allegation annexed, the Deponent 

«aith that on the fourth day of November last, he did attend 

jtnd search the register-book of marriages, kept for the 

parish of St. Mary-le-bone, in tbe county of Middlesex, for 

theorigihalentry therein of the marriage of John William 

Henry Dalrymple, Esq. and Laura Manners, and haying 

found the same, he did take an exact copy thereof, and did 

afterwards carefully examine and compare the same with 

its said original, remaining in the said register book and 

did find the same to agree therewith, and in testimony thereof 

)ie did write and tsubscribe his name to a certificate to that 

effect at the foot or bottom of such certificate, and tbe Depor 

Bient having now been shewn, and having carefully viewed 

and perused the said Paper Writing or Exhibit marked (C) 

he saith that the whole body series and contents of the said 

Exhibit, and the name ^^ W. B. Chadwick," set and mhr 

scribed to the certificate written at the bottom thereof, weie 

and are all of the proper hand-writing and subscription of 

him the Deponent, and he thereby knows the same to be 

the very same copy of the entry of the aforesaid marriage^ 

which he copied from and afterwards carefully examined aiid 

collated and found to agree with the aforesaid original entry 

thereof remaining |n the register book of ina^na^es, kept fpr 
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the said parish of St. Maryrle-bone, at the time and in tbe 
manner hereinlTefore deppsed, and farther he cannot depose. 

W. B. CHADWICK, 

Same day, 

^pcated and acknowledged before 
Dr. Stoddart, Surrogate. 

Pres. Mark MoRLEY^ 
]N^otary Public. 



Oa the Allegation and Exhibits given on behalf 
of Mr, Dai^rymple. 



29th August^ 1810. 
GEORGE ROBINSON of Stratton Street, PiccadUly 
in the County of Middlesex, Esq. aged thiity-foor 
years, a Witness produced and sworn. 

4. TO the fourth article of the said Allegation the Depo- 
fient saith, that he hath known the articulate Laura Dal>^ 
f3rmple, formerly Laura Manners, Spinster, wife of John 
William Henry Dalrymple, Esq. Party in this Cause, for 
8ev<eral years last past, and when she was about to be married 
to her said husband (to wit) sometime in or about the month 
of May in the said year 1808, he the Deponent being in the 
profession of the law, was employed to prepare the settle- 
ment which was made and entered into on that occasion, in 
consequence whereof he became acquainted with him the said' 
John William Henry Dalrymplei Party in this Cause, and 
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when the said .parties were married he was present at the 
ceremony, and gave her the said Lauta Dalrymple, then 
Laura Manners Spinster away, and he saith that they the 
said John William Henry Dalrymple and Laura Dalrymple 
were so married on the second day of June in the said year 
1808, according- to the rites and ceremonies of the church of 
Englai^d, as by law established, in the parish church of 
St. Mary-le-bone in the county of Middlesex, by a priest 
or minister in holy orders ot the said church, in pursuance 
of a licence duly obtained for that purpose from the proper 
office at Doctors Commons, and at the aforesaid ceremony, 
there were also present a Mr. North and a Major Morgan, 
who with the Deponent subscribed their names as witnesses 
to the entry of the said marriage, then duly made and 
entered in the register-book of marriages, kept for the said 
parish ; and he further saith, that at the time of the aforesaid 
marriage, she the said Laura Dalrymple was living with her 
sister, the Dutchess of St. Albans, in Stratford Place, in the 
parish of St. Mary-le-bone, and was a Spinster, and upwards 
of twenty-one years of age, and for any thing the Deponent 
knows to the contrary, the said John William Henry Dal- 
rymple was a batchelor, and npward^ of twenty-one years of 
age, and further to the said article he cannot depose. 

5. To the Mh article of the said Allegation, and to the 
paper writing or Exhibit marked with the letter (G) therein 
pleaded to be and contain a true copy of the entry of the 
marriage of them the said Jrfin William Henry Dalrymple, 
Esq. party in this cause, and Laura Dalrymple, formerly 
Manners, the same having been now produced and shewn 
to, and au*efnlly viewed and perused by the Deponent, ht 
mik that he buth ncrC a ^tibt bu^ dMs verily bdieve from 
the pnTpoit and contents of the said Exhibit, tlMit John 
William Henry Dalrymple wli^se name appears subscribed 
thereto, and who is by mistafhe called in the body if the 
said Exhibit,John Dalrymple^ Esq. and John WilliamKenty 
Dairy mfde, Esq. the l^ility in tht«Cae<i8e, hereinbefore de- 
posed of particularly, was and is one and the • same t)ey80ft 
awii not diners, vmA fwnhiet t^ ike said Article he tditmaidep^i^, 

6. Td the sixth article of the«aid Allegation, the Deimieiit 



Digiti 



zed by Google 



clvii 

itakh, That immediately after the solemnization of the said 
marriage, they the said John William Henry Dalrym^e^ 
Esq. and Laura Dalrymple his urife set off together fov 
Rochester as he believes, and on their return to London, took 
up their abode at the Clarendon hotel in Bond Street, and 
afterwards in Portman Square, where they at present live 
and reside, and at both which places the Deponent hath often 
dined with them, and he saith that ever since their said mar« 
nage, they have lived and cohabited, and still do live and 
cohabit together in every respect as lawful husband and 
wife, which they have always owned and acknowledged 
each other to be, and as, and for such they have always been 
and still are visited, an commonly accounted, reputed, and 
taken to be by and amongst their neighbours, friends, ac« 
quaintances and others, and further he cannot depose. 

G.ROBINSON. 
$ame day. 

Repeated and acknowledged before 
Dr. STOonART, Surrogate. 

Pres. Mark Morley, 
Notary Public. 



On the Alleoation and Exhibits given an behalf 
of Mr. Dalrymple. 



15tti December, 1810. 

GEORGE WYNDHAM, Esq' a Captain in hia 

Sfajesty's First Regiment of Foot Guards, aged 

twenty -three years, a Witpess produced and sworn. 

< 
1. TO the first article of the said Allegation the Deponent 

with. That he hath known the articulate John William 
HeAiy Dalrymple, Esq. Party in this Cause, for upwards of 
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ten years I^st past whilst he lived with bis father the Hon. 
General William Dalrymple at Chelsea Hospital, where he 
continued to live and reside with his said father till he joined 
his Majesty's Fifth Regiment of Dragoon Guards as a cornet, 
as will Ix? hereafter deposed, and he saith that he was himself 
a comet in his Majesty's said Fifth Regiment of Dragoon 
Guards, and was with the said regiment when the said John 
•William Henry Dairy m^e joined the same as a comet, on 
or abottt the g6th of October 1803, at York, after which 
time (to wit) in the month of December in the same year, 
he the said John William Henry Dalrymple, marched with 
the troop to which he belonged to Newcastle upon Tyne, 
from whence he aftierwaids marched with his said troop to 
Scotland, where he arrived in the latter end of March, or 
beginning of April in the year 1804, and went with the said 
regiment into Picrshill Barracks near Edinburgh, where the 
Deponent joined the said regiment in a few days afterwards, 
and knows that during the months of April-^ May, and June, 
and part of the month of J-uly^ in the said y^ar 1804, he the 
said John William Henry Dalrymple was quartered in 
Piershill Barracks aforesaid, and at other places near thereto, 
and that on or about the 14th day of the said month of July 
lie the said John William Henry Dalrymple, in consequence 
of orders which he received for that purpose removed with 
part of his said corps to Halifax in Yorkshire on the recruit- 
ing service, and the Deponent is certain from the -knowledge 
lie had of, and his acquaintance with the said John Williani 
Henry Dalrymple, Party in this Cause, that except his being 
as aforesaid quartered with his said regiment in Piershill 
Barracks and in the neighbourhood thereof, he never resided 
in Scotland down to the time he the Deponent went to Ireland 
in the month of April, or May 1805, and he further saith 
that he very well knew that the said John Williani Henry 
Dalrymple became acquainted and was intimate with the 
articulate Johanna Gordon, whilst he so as aforesaid re- 
mained with his regiment in the said barracks near Edin- 
burgh, at which time he was not more than about.sin^teen 
yean of age, but the Deppnent never knew that the said 
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John William Henry Dalrymiile cohabited vith her itto 
said Johanna Gordon as* his wife^ or that they were ever 
4:0nsidered or reputed to be I^awful husband and wife by any 
person whatever, and farther he cdnnot depose. 

5. To the third article of the said Allegation and, to the 
Paper- Writings or Exhibits marked (A and B) therein 
pleaded and referred to, the Deponent saith^ That he also 
knew and was well acquainted with the articulate Johanna 
Gordon whilst he remained in Scotland^ which was till about 
two or three months after the said John William Henry 
Dalrymple went as aforesaid to Hali&x^ and though he does 
not remember ever to have seen her write, he hath seen many 
letters of her writing to the said John William Henry 
Dalrymple, and he once received a letter from her himself, 
and judging from the similitude of the hand-writing of the 
said two Paper- Writings, marked (A and B) which are now 
produced and shewn to him to that of the aforesaid letter which 
he received from the said Johanna Gordon, and those which 
were sent to the said John William Henry Dalrymple, he is 
of opinion and believes that the whole body, series and con- 
tents of the said two Exhibits marked (A. and B.) the latter 
of which is contained inT two separate pieces of paper, and 
both marked (B) and the subscription to the first of the said 
Exhibits and the superscription on both were and are of the 
hand-writing and subscription of the same person who 
wrote and sent the aforesaid letter to him the De{K>nent, and 
and those to the aforesaid John William Henry Dalrymple, 
namely, of ^the band-writing of the articulate Johanna 
Gordon, who lived at Edinburgh, and at Braid > near Edin- 
burgh at the time he as aforesaid knew her, and further to 

' the said article he cannot depose. 

6. To the sixth article of the said Allegation the Deponent 
saith. That since he quitted the said fifth regiment of Dragoons 
in the year 1805, he hath been abroad, and on his return to 
England, about two years ago or rather more, he found that 
the said John William Henry Dalrymple, Party in this 
Cause was married to Miss Laura Manners, the daughter of 
the late 3ir William Manners, and that they were living and 
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eoiihbitinf together ^s bwful husband and wife at the ClareB- 
don Hotel in B<md Street, in the cpuiity of Middlesex, 
where the Deponent was introduced by the said John 
William Henry D^Irymplrto his said wife, and afterwards 
to wit in the summer before last he met them at Brighthelm- 
stone, where he often dined with and visited them, since 
which he hath many times visited and dined with them at 
their house in "Portman Square, and is still in the habft of so 
doing, and well knows that' the said John William Henry 
Dalrymple and Laura Dalrymple formerly Manners his wife, 
have during all the time aforesaid lived and cohabited together 
as lawful husband ^Jid wife and still continues so to do, and 
that they constantly owned and acknowledged each other as 
and for lawful husband and wife, and are so commonly reputed, 
accounted and taken to be by and amongst their neighbours, 
firiends, acq uaintances and others, and further he cannot depose. 

G. WYNDHAM. 

' Same day, 

R^)eated ainl acknowledged before 
Dr. Daubeny, Surrogate. 

Pres. Mark MoRLEY, 
, Notary Public. 



On the Allegation and Exhibits given on 
behalf of Mr. Dalrymple. 



17th December, 1810. 
CHAilLES CATCHMAYD MORGAN, of Ni. 
21, Howland Street, Fitzroy Square, inthe County 
of Middlesex, aged thirty-one years, a Witness 
produced and sworn. 

4. To'the fourth article of the said Allegation the Dep«H 
neat saith, that he hath known and been intimately ac- 
quainted with the artkulaste John William Henry Ddiyiii* 
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|>te Esq. Party in this Cause for many yeats, and pticwr to 
to his marriage with the articulate Laura Manners now 
Laura Dairy roplc his wife; knew that he the said John 
William Henry Dalrymple was paying his addresses to her in 
theway of marriage, and that they were to be married, though 
he the Deponent had not then seen the said lady ; and he 
saith that when the time for such marriage being solemnized 
between the said John William Henry Dalrymple and J^aura . 
Manners now Dalrymple had been fixed and agreed upon, 
he the Deponent was invited to be present at that ceremony 
by him the said John William Henry Dalrymple, and ac- 
cordingly attended and was present thereat, and for that 
purpose went and met the said parties at the parish church 
of St. Mary-le-bone in the county of Middlesex where they 
wiere so io be married, and he was then and there, to wit, on 
or about the 2d or 3d day of June in the Year 1808^ intro- 
duced by the said John William Henry Dalrymple to the 
said Miss Laura Manners his then intended wife, and he 
then and there saw him the said John William Henry Dal- 
rymple Party in this Cause married io the said Laura Man- 
ners now Iiaura Dalrymple, iaccording to the rites and cere-* 
monies of the church of England as by law established, by 
a priest or minister in holy orders of the said church, in 
pursuance of a licence previously obtained for that purpose ; 
at which ceremony there were also present a Mr. North and 
a Mr. Robinson, two friends of the said John William 
Henry Dalrymple ; And he further saith that at the time 
such marriage was as aforesaid solemnized, he the said John 
William Henry Dabrymple was a bachelor, and upwards of 
twenty-one years of age as he the Deponent verily believes, 
and was living in lodgings in Conduit Street, in the parish 
of St. George Hanover Square, in the county of Middlesex, 
and she the said Laura Manners now Dalrymple was tilt then 
living with her sistei^ the Duchess of St. Alban's, in Strat- 
ford Place in the parish of St. Mary-le-bone aforesaid as he 
believes, and further to the said article he cannot depose. 

5. To the fifth article of the said Allegation and to the 
Paper-Writing or Exhibit marked with the letter (C) therein 

m 
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pleaded and referred to, as containing a true copy tif tlic 
entry of the marriage of them the said John William Henry 
Dalrymple Esq. and Laura Dalrymple, formerly Manners, 
hereinbefore deposed of, the Deponent saith that at the time 
he as aforesaid saw the said two persons married, he attested 
the original entry of the said marriage which he then saw 
made and entered in the register-book of marriages kept for 
the said parish, as one of the witnesses thereof, and the said 
Paper- Writing or Exhibit marked ^ith the letter (C) having 
been now produced and shewn to the Deponent, and he hay- 
ing carefully viewed and perused the same, he saith that he 
hath not the least doubt but very well knows and is certain 
that John William Henry Dalrymple whose name appears 
subscribed to the original entryof which the said Exhibit pur* 
portstobea copy, and who is by mistake called in the body of 
the said Exhibit << John Dalrymple Esq." and John William 
Henry Dalrymple Esq. Party in this Cause by him the De- 
ponent herein-befbre deposed of, was and is one and the same 
person, and not divers, and further to the said article he 
cannot depose. 

6. To the sixth article of the said Allegation the Depo- 
nent saith. That immediately after their said marriage, they 
the said John William Henry Dalrymple Esq. and Laura 
Oalrjnmple his wife went to Rochester, where they consum- 
mated ^heir said marriage, and where the Deponent after- 
wards joined them and remained with them some days ; after 
which they the said John William Henry Dalrymple and 
Laura Dalrymple went together to Brighthelmstone, but the 
Deponent did not go with them there, since which they have 
lived together at divers plaqes, particularly in Stratford Place ' 
and Poximan Square in the county of Middlesex, at both which 
last-mentioned places he hath visited them, and he knoifrs that 
they then and there lived and co-habited together in every re- 
spect as lawful husband and wife, and that they still continue so 
to live and cohabit together in Portman Square aforesaid, where 
the Deponent is still in the habit of visiting them ; and he 
lastly saith that ever since their said marriage, they the said 
John William Henry Dalrymple and Laura Dalrymple hk 
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wife, have constantly owned and acknowledged each otl^er 
as lawful husband and wife, and were and are so conunonly 
accounted, reputed, and taken to be by and amongst their 
neighbours, friends, acquaintances and others^ andfurth^ he 
cannot depose, 

CHARLES G; MORGAN. 

Same day, 

Repeated and acknowledged before 
Dr. Stojddart, ^arrogate. 

Pres. Mark Morlbt, < 
Notary Public. 



On the Allegation and Exhibits given on 
behalf of Mr. Dalrymple. 



18th January, 181h 
CHARLES JOHNSON one of the two chief clerks 
in the Secretary's Office, at the General Post Office 
London, aged thirty-five years^ a Witness produced 
' and sworn. 

3. TO the third article of the said Allegation, and to the 
Paper- Writings or Exhibits, marked (A) and (B) therein 
pleaded to be and contain two original letters written and 
sent by Johanna Gordon to Samuel Hawkins Esq. at the 
Grand Parade Brighthehnstone, the Deponent saith, That 
he is one of the chief clerks in the Secretary's Office at the 
General Post Office London, and hath so been for about 
tseven years last past, and he hath been in the department 

m9 



Digitized by 



Google 



elxiv 

<tf t|ve said Secretary'^ Office altogether for about eighfe^ot 
fe9^§ la^ papt, an4 it being a part of his duty to attend to 
the iCprnpIaiots .^f irregularities in respect to letters passing* 
tbrpwgh the iGeueiral Post Office London, he has thereby 
become thoroughly acquainted with the stamps, used, and 
other official marl^ put upon letters passing by the General 
Post, and the Deponent having now been she^n and havings 
carefully viewed the said Paper-Writing or Exhibit marked 
(A), which purports to be a letter dated " Ballencrieff House 
by Haddington, November 19th, 1807," he saith that the 
said letter bears the post mark of " Haddington" thereon, 
from which the Deponent is certain that it was forwarded 
by the General Post from Haddii^gton through London to 
Brighthelmstone, (the place to which it appears addressed) 
by reason that the said letter hath also the London morning 
stamp thereon, which is a red mark or stamp, and is used 
to denote the day of arrival in London on its way to the ulti- 
mate place of destination, but such latter stamp being made 
so imperfectly on the said letter, he cannot distinctly make 
out the date thereof, but thinks it is « November 23." And 
the Deponent having now also .carefully viewed and perused 
the said Exhibit marked (B), which is contained in two 
separate pieces of Paper having the mark (B), and purports 
to be a letter dated « Edinburgh, May 9th, 1808" the De- 
poQQQt saith that from the mark or stamp thereon, he is cer- 
tain that the sa^d letter was put in at or passed through the 
Genera} Pp^t .Office London, on the evening of the l2th day 
pf May, 1808, as there is the London Post mark of that 
evening clearly appearing thereon, which is a black mark or 
stamp, and he is further confirmed in his said opinion from 
tl^e circumstance of the said letter appearing to be firanked 
bv a v^exo^r of the House of Commons on that da^, which 
^rank is written at the back thereof* And he lastly saith that 
the said letter bath s^so the Brighton post mark thereon, from 
ivbich ^circumstance be is certain that the said letter was not 
delirered to the person to whom it appears addressed at 
Prigbtheln^stojue, but passed by the General Post from 
^rj^^qn t,o^9jpipi|)er pU^ to |i)e delivered^ Mrhich the Depo- 
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nent hath no doubt was Findon near Sborehani from .the on* 
g^inal superscription of such letter appearing to be altered to 
the place last*mentioned ; and further he cannot depose; 

CHARI-ES JOHNSON 

" Same day, 

Repeated and acknowledged before 
Dr Daubent, Surrogate. 

Pres. Mark Morlet, 
Notary Public^ 



Pn the Ali,£gation and Exhibits given on 
behalf of Mr. Dalrymplh, 



12th October, 1810. 
JAMES ROBfiRTSON tsq. of the dty of Edui^ 
bnrgh, inrriter to his Majesty's signet, aged forty-^six 
jears a Witness prpdaced and sworn. 

TO the tbird article of the said Allegation, the Deponent 
]iaving attentively aaid' deliberately examined and considered 
tbe two letters cnr ExhilMts annexed tb l^e Sitiid Allegation 
aBdmarkedwitbihelettbr^ A. and B, be deposos and sajrs^ 
that he irweH abqaainted with the handtwriting of the said 
Johanna Oalrymple Promoter of thi» Cause, and has fire* 
qnently seen her write and subscribe her name, and that he 
TerflybelieVes^ that the indole bodFf , seribs- iu»d coAtents of (he 
said two E:Chibiti(, the subiKfipiidKi to the first' of the 9aid 
PxhiUttf, atadtte otigfaid sibjj^iwjiti^tioit dir]^ 
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proper hand-writing and subscription of the said Johanna 
Dalrjrmple, and that « Mr. Dalrymple'* " Mr. D/' and « he'* 
mentioned in the said. letters and John William Henry Dal- 
rymple Party in this Cause, was and is the same person and 
not diyers, and that Johanna Gordon who wrote and sent the 
said letters, and Johanna Gordon calling herself Dalrymple 
and wife of the said John William Henry Dalrymple, was 
and is the same person and not divers. 

JAMES ROBERTSON. 
12th October, 1810. 

Repeated and acknowledged at Edin- 
burgh ^befqre me the undersigned 
Wm. Caldeb, Provost, 

In Presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 



On the Allegation and Exhibits given on behalf 
of Mr. Dalrymple. 



15th October, 1810. 
JAMES ROY, writer in Edinburgh, and at present 
a clerk in the Comptroller's Office in the Excise 
Edmburgh, aged upwards of thirty years, a Wit- 
ness produced and sworn. 

TO the third article of the said Allegation, the Deponent 
haTing carefully perused and examined the two Xetters or 
ihchibitB annexed to the mid Allegation^ and madded with 
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the letters A and B, he deposes and says, that haying been 
for a good many years clerk to Charles Gordon, Esq. of 
Cluny, father of Johanna Gordon or Dalrymple, the Plain* 
tiff or Promoter of this Cause, iie has frequently seen her 
write and also subscribe her name to rececipts, and by that 

• means is acquainted with her writing, and he is clearly of 
opinion and verily believes that the whole body series and 
contents of the said two Letters or Exhibits, the subsoription 
to the first of the said Exhibits, and the original superscript 
tion on both of them are of the proper hand*writing and 
subscription of the said Johanna Gordon or Dalrymple, and 
that the words << Mr. Dalrymple," « Mr. D," and « he" 
mentioned in the said letters, ai^d John William Henry 
Dalrymple Party in this Cause wa^ and is the same person 
and not divers, and that Johanna Gordon the writer of these 
letters, and Johanna Gordon calling herself Dalrymple, and 
wife of the said John William Henry Dalrymple, was and . 

' is the same person and not divers. 

JAMES ROy. 

34th November, 1810, 

Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm. Caldbr, Provost, 

In presence of Haart Davidson, 
Not. Pub. and Actuary assumed. 
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Qn the Allegation and Exhibits given on behalf 
of Mr. Dalrymple. 



7th November, 1810, 
DAYID WARDLAW, of the city of Edinbiirgb, 
vrriter, aged thirty-seven years, a Witness pro* 
duced and sworn. 

TO the second article of the said Allegation the Deponent 
deposes and says, That he has searched the Records of the 
Commissary Court of Edinburgh, which is the supreme 
Consistoridl Court of Scotland, from the first day of January 
18G4 to the first day of September last in this present year 
1810, and hath ascertained that no legal measures were taken 
in said court between the said dates, by the Complainant or 
Promoter Johanna Gordon or Dalrymple, either to prevent 
the marriage of the Defendant John William Henry Dal- 
rymple 'Esq. with a person other than her, or to enforce 
solemnization of marriage between the said John William 
Henry Dalrymple Esq. and herself. And he farther de» 
poses and says. That he was breld to the practice gf the 
Consistorial Courts of Scotland, and knows that if any legal 
measure such as is above referred to had, been taken by the 
said Johanna Gordon in Scotland, it behoved to have been 
discovered by him in the search which he has made in the 
Records of the Commissary Court of Edinburgh as above 
deposed to ; and further or otherwise the Deponent cannot 
depose to the said article, 

DAVID WARDLAW. 
26th November, 1810. 

Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm. Caldeb, Provost. 

In presence of Harry DAvinsoN, ^ 
Not* Pub. and Actuary assumed. 
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On the Allegation and /Exhibits given an behalf 
of Mr, Dalrymple, 



31st October, 1810* 

JOHN CLERK Esq. of the city of Edinburgh, 

Advocate and for some time his Majesty's Solicitor 

General for Scotland, aged about fifty-three years^ 

a Witness produced and sworn. 

DEPOSES and says, That he has practised as an Advocate 
before the supreme Court of Session in Scotland since the year 
V785y and to the seventh article of the said Allegation, the 
Deponent having attentively and deliberately perused and 
considered the several articles. of the said Allegation with the 
Exhibits annexed thereto, and also the Libel given in the 
6aid Cause on the part of Johanna Dalrymple the Promoter, 
and the original Exhibits, Nos. J, 2, 10, and 11, and the 
several original Letters annexed to the said Libel, he de* 
posesi and says, That in hisjopinion a person not having 
resided in Scotland otherwise than as being quartered there 
as a military officer, is not through such residence a domiciledl 
resident. That the laws and usages of Scotland apply gene* 
tally to persons actually resident within the country who con*^ 
tract marriages according to the methods and forms that would 
be binding upon the domiciled inhabitants, but that in cases 
where a marriage is alleged to' have been cQntracted without 
having been solemnized in the face of the church, and the 
question depends upon evidence of consent to the matrimo? 
nial contract, persons who are not domiciled residents may be 
in a different situation from the domiciled inhabitants; Then^ 
may be acknowledgments or declarations of marriage intended 
merely as engagements to marry at some future period, or where 
the parties liye together pubKcly, to giye their conaection a 
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more decent and respectable appearance in the eyes of the 
world, such cases occur in Scotland notwithstanding the dan- 
ger to parties of being entangled in marriages without their 
consent by the law, which admits of private marriages with- 
out the marriage ceremony, the acl^nowledgments or appear- 
ances of marriage being taken as evidence of it, but the De- 
ponent has been informed that in England where private ac- 
knowledgments of marriage without the ceremony do not bind 
parties to the matrimonial cpntract, and consequently it is 
safer to pretend the connection of marriage where it does not 
exist, such pretended marriages are not unfrequently formed 
without an intention to marry, and particularly that this is 
B practice i^ the army ; Thus when a regiment comes from 
England to be quartered in Scotland, the same habits con- 
tinue among the officers and soldiers who have women along 
with them who' pass as their wives, though the connection 
is in reality of a more temporary nature : From this it 
should follow, that the same circumstances that would infer 
consent to marriage in a domiciled inhabitant in Scotland, 
would in fact carry no such inference along with it against 
an English officer or/ soldier following the habit? of his 
country ; Thus though it cannot be said that these persons 
while they remain in Scotland are not subject to the same 
law that applies to others, they have some' advantage in 
weighing the evidence of consent to marry, where it is 
alleged that they have contracted private or irregular 
marriages : That the Dep6nent is of opinion that the Paper- 
Writing, No. 1, does not amount to or constitute a mar- 
riage, as it is in its form a mere promise : The Letters 
annexed to the Libel do not amount to or constitute a mar- 
riage, but they may be considered as important evidence 
in support of an allegation that a marriage had been con- 
tracted by the parties; The Deponent does not however 
consider them to be decisive evidence ; some of them are 
written in Scotland and others in England ; The Deponent 
cannot distinguish between these letters as to their effect in 
evidence from the place where they were written ; a letter 
written in England may afford material evidence^ but it 
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would not constitute a marriage ; and the letters written in 
Scotland, have in the Deponent's opinion, no stronger effect 
than if they had been written in £ngland. The Paper- 
Writing, No, 11, seems to have been an envelope, and the 
words of it " sacred promises and engagements,.^' to which 
the parties appear to have put their initials, import that 
when it was written there was no marriage between them, , 
but only promises and engagements to marry. The Paper- 
Writing, No. 2, imports a mutual declaration of marriage 
by John Dairy mple and Johanna Gordon ; If these decla- 
rations are in the hand-writing of the parties, they afford 
vpry important evidence in support of. the Allegation that a 
marriage had been contracted between them, and laying out 
of consideration the acknowledgment to which there is the 
signature ot ^' J. Gordon, " if the previous declaration 
and signature is of the hand-writing of Mr. Dalrymple, it 
is evidence against him of a very high nature that he had 
contracted a marriage with Miss Gordon. But the De- 
ponent does not consider that the Paper- Writing, No. 2, 
though of the hand-writing of the parties, amounts to or 
constitutes a marriage. It is only evidence to prove the 
fact that a marriage had been contracted between the parties: 
It is not conclusive evidence, but only such as must be 
weighed along witl^ the other circumstances of the case, 
and it will have more or less effect according to these cir- 
cumstances. The Paper-writing, No. 10, contains a decla- 
ration subscribed " J. W. H. Dalrymple" that Johanna 
Gordon is his lawful wife, and that he shall acknowledge 
her as such the moment he has it in his power ; and on the 
other hand a promise by "J. Gordon now J. Dalrymple" 
that nothing but the greatest necessity shall force her to 
declare this marriage. This Paper is also subscribed 
^^ Charlotte Gordon, witness." It imports little .more than 
J;he Paper-Writing, No. 2; if the first part of it is 
written and subscribed by Mr. Dalrymple, it is important 
evidence against him to prove the fact that a marriage had 
been contracted between the parties, but the paper- writing . 
does not amount to or constitute a marriage, it is only evi^ 
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dence ivliich will have more or less effect according to the 
circumstances of the case ; and upon (he whole' the Depo* 
nent is of opinion that the Papers Writings, No, 1, No. 2, 
No. 10, and No. II, ^nd the Letters annexed to the Libel, 
do not amount to or constitute a marriage by the law of 
.Scotland, though if those parts of the writings bearing to 
be promises and declarations by Mr, Dalrymple are with 
the signatures, of his bandr^wrriting, they are very important 
evidence against him to prove that a marriage had been 
contracted. The Deponent considers that in general such 
evidence is so strong, that it lays the onus probandi upoa 
the party against whom is brought, who may still, notr 
withstanding such writings, be able to show from othcF 
facts and circumstances that no marriage was contracted* 
But in to order be aware of the full effect of these writings by 
the law of Scotland, it is necessary to take notice that if 

. such a case were to be tried in Scotland, the Deponent is of 
opinion that the interest of the wife whom Mr, Dalrymple 
afterwards married in England according to the rules of the 
church, would be considered, and she would be made a 
party to the proceeding upon which the evidence adducetl 
by Miss Gordon would be weighed, not only as io its effect 
against Mr. Dalrymple, but as to its effect against his wife, 
who would not be deprived of her 'status but upon: evidence 
competent and sufficient against her ; And the Deponent is 
of opinion that the paper- writings referred -to wciuld have 
bad in the courts of Scotland a much greater effect against Bfr, 
Dalrymple, if he had remained unmarried than they would 
have had i<i the question with him after his marriage in Engr 
land. The Deponent holds this opinion upoft the general prin-? 
ciples of the law of Scotland, but he shall refer to two decided 

_ cases which tend to cqnfirm it. In the case of Campbell against 
Cochrane^ which is reported in Falconer's Collection, 28th 
July, 1747, it was alleged that John Campbell of Carrick had 
made a private marriage with Magdalen Cochrane, and had 
afterwards married another lady ; after his death Magdalei^ 
Cochrane claimed the character of his widow, but as she 
)iad connived at the second marriage, the Court of Sessioii 
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would not allow her to prove her allegations, talconer^a 
Report goes no further, but it appears from appeal cases 
upon which the House of Lords gave judgment, 31st Janu- 
ary 1753, that the decision of the Court of Session had beea 
reversed of consent in the House of Lords, and Magdalen 
Gochrane^was accordingly allowed to prove her case. The - 
cause was decided against her 'upon the proof,, and the judg- 
ment was affirmed in the House of Lords, as appears from a 
copy of the judgment which the Deponent has seen upon one 
of these appeal cases. In the Deponent^s opinion, the evi- 
dence for Magdalen Cochrane would have been sufficient 
figainst Campbell the husband, but it was not sustained 
against the Lady whom he married publicly after having 
made what was said to have been his first marriage* , And in 
another case, Napier against Napier, not reported, which 
was decided by the Court of Session about the year 1802, 
in which case the Deponent was employed as counsel, there 
was evidence, which, in the Deponent^s opinion, would 
have been sufficient to prove a first marriage against the 
man, but which however was not sustained against his 
family by a second wife. The man was a native of Scot- 
land, and as the Deponent believes, of Glasgow ; he inlisted 
as a soldier at an early period of life, the first woman fol« 
lowed him, and it appeared from the evidence that she 
had lived with him as his wife along with the regiment, 
)n the present case the Deponent is of opinion that the 
writings referred to, supposing that they v^ould have beea 
sufficient evidence against Mr. Dalrymple, if he had re« 
mained unmarried, to prove that he had contracted a mar- 
riage with Miss Gordon, would not have been sufficieot 
^evidence in a question with Mr. .Dalrymple's wife, as a 
party in the proceeding, which would have taken place if 
the question had been tried in Scotland, to prove that a ^ 
marriage had been previously contracted with Miss Gordon, 
.so that according to the Deponent^s opinion of the law of 
Scotland, the second marriage is a most important circum« 
stance in considering the evidence of the first marriage* 
9ut the Deponent is farther of opinion that the letters and 
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v^ritings lose a great deal of their weight frmn another cir- 
cumstance, that though the import of the writings is that 

^ the parties were married, yet the fact appears to have been that 
no marriage ceremony was performed either in the face of the 
church, or privately between the parties. But the Depo- 
nent is of opinion that according to the law of Scotland 

. something more is necessary to the constitution of a mar- 
riage than mere declarations in writing that the parties 
are married; and though such writings may afford strong 
evidence that a marriage was contracted, they are not 
sufficient per se to constitute a marriage. If the parties 
trusted entirely to these writings, not merely for the evi- 
dence but for the formation or constitution of their mar- 
riage, the Deponent is of opinion that they did not do that 
which was necessary by the law of Scotland to constitute a 
marriage, and tliough they had consented to marry they 
did not thereby become married persons, but only formed a 
contract from which either party was at liberty to resile or 
draw back as in the case of imperfect obligations. The 
Deponent holds this opinion upon the general principles of 
the law of Scotland which have been applied in various 
decided cases, and more particularly ^in the case of 
M^Lauchlane against Dpbson, 6th December, 1796, re- 
ported in the Faculty Collection, a decision which the 
Deponent has always regarded as of the highest authority. 
The Deponent strongly rests upon the opinion delivered by 
the Lord Justice Clerk McQueen upon that case. He be- 
lieves it to be universally acknowledged by the professicm 
that the opinions of that jqdge are of as much weight in 
questions of law as the opinions of any other judge or lawyer 
that haa appeared in Scotland. The Deponent has seen the 
notes of his opinion in the hand-writing of the Honourable 
Henry Erskine, formerly Lord Advocate of Scotland, who 
was a counsel i^ the cause, and which are in these words :— 
*< The case of M^Lauchlane against Dobsoa new, but the 
<< law is old and settled ; two facts admitted hinc inde^ no 
*^ celebration, no concubitus^ nor promise of marriage^ fbl- * 
>^ lowed by copula, Contract as to land not bindii^ till 
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** regularly executed, unless ivhere res npn sunt integral, a 
*' promise i¥ithout copula^ locus peniientice^ even verbal 
^* consent de prassenti admits penitenticR. Foftn of contracts 
" contains express obligation to celebrate, till that done 
** either party may resile. Private consent is not the con* 
** semus the law looks to. It must be before a priest, or 
** something equivalent, they must take the oath of God to take 
** each other; a present consent not followed with any thing 
*' may be mutually given up, but if so, it cannot be a 
*^ marriage/' Further the Deponent is of opinion that be- 
tween a man and woman domiciled in Scotland such pro- 
mises, acknowledgments or declarations as are contained in 
the paper-writings and letters in this question, woald not 
amount to or constitute a marriage, though the Paper- 
Writing marked No. 10 had been signed in the presence 
of a witness competent by the law of Scotland to attest and 
prove the same, but that such writing would only be evi- 
dence of more or less weight according to circumstances, 
that a marriage had been contracted : And further, the 
Deponent is of opinion that if the promises acknowledgments 
^and declarations contained in the paper-writings and letters 
already referred iOy do not amount to or constitute a mar- 
riage, or do not as evidence, along with the other evidence 
to be had in the case, prove that a marriage had been con- 
tracted between the parties, they cannot amount to more 
on the part of the man than an obligation to solemnize a 
marriage in the face of the church at some future time, 
provided he should be duly called upon by thp woman so to 
do, and there should be no legal impediment to the mar- 
riage. Deposes that the most obvious view of these writings 
is, that they contain admissions express or implied in point 
of fact that the parties were actually married, and such ad- 
missions in the hand-writing of Mr. Dalrymple are evidence 
against him stronger or weaker according to the circum- 
stances of the case, that the fact so admitted was consistent 
-with the truth ; But that the Paper- Writings, No. 2 and 
No. 10, may be considered as haying l)een intended to make 
and constitute a marriage de^ prccsenti^ and if these writings 
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are sufficient Evidence that such was the concurring interition- 
of the parties when they were delivered, a question in law 
arises in which tlie Deponent has reason to believe that 
different and opposite opinions are entertained by Scottish 
lawyers. It is commonly stated as a general rule of lawj 
that marriage may be constituted by consent alone, and in 
arguments upon this subject it is commonly said, that con* 
sensus non concuhiius facit matrimonium. The Deponent is 
of opinion^ (hat in the application of these rules it must be 
understood that the consent intended by them means a con- 
sent to some habilis modus of constituting a marriage, which 
leaves the question beliiud, whether that which parties have 
consented to was a habilis modus or not. The Deponent is 
of opinion that the writing and delivering of the paper- 
writings in this case was not per se habilis modus of consti- 
tuting marriage, and would not have had the effect of 
making a marriage between the parties, eyen though the 
writings were to be considered as evidence that the parties 
had intended them for the purpose of constituting a mar- 
riage. But the Deponent believes that an opposite opinion 
is entertained by some lawyers who hold that as a marriage 
, may be constituted by consent alone, any intelligible form 
of expressing consent will make a marriage. This opinion 
seems to have hacji much influence with the court in the case 
of Walker against M'Adam, 4th March, 1807, reported in 
the Faculty Collection. In that case the man declared the 
woman to be his. wife before several witnesses, for the 
purpose as it appears of constituting a marriage de pra^senti; 
in the course of the same day he shot^himself with a pistol, so 
that the marriage was left in nudis finibus contractus y no 
copula ^or cohabitation having followed it; This however 
was sustained as a marriage by the court ; The decision has 
since been appealed from to the House of Lords, and in the 
Deponent's opinion it was erroneous in law, in so far as the 
declaration before witnesses was sustained rebus integris as 
the constitution of a n^^rriage. The Lord President Sir 
Hay Campbell, whose opinion as a lawyer is of the greatest 
authority^ was against the decision, and the appeal remaiii^ 
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yet undetermined. The Deponent is further of opinion^ 
that if the paper- writings now in question are not considered 
as evidence that it was the concurring intention of the parties 
at the time to make and constitute a marriage de prassenti 
by means of these writings, there can be no doubt that 
they do not constitute a marriage, for the consent neces- 
sary to the constitution of a marriage must be consent to 
a marriage de prassenti by both parties at the same time ; 
If marriage is not completed at the moment, there is no 
marriage constituted by . the supposed act of consent ; 
Thus if a man were to write such declarations as those 
refened to^ and were to send them to a woman in a post 
- letter, this would not constitute a marriage, though it 
would afford evidence that a marriage had antecedently 
been constituted. The Deponent thinks it is very clear that 
the writings created an obligation upon Mr. Dalryniple to 
marry Miss Gordon, but the question is, whether they did 
nothing more. The Depoiient is of opinion, that the 
words before the signature of J. Dairy mple in the Paper- 
Writing, No. 2, are in sufficient form to express consent 
de prassenti to marriage, and so arc the words before the 
signature of J. W. H. Dalryraple in the Paper- Writing, 
No. 10, and ihat in so far there was a hahilis modus of 
contracting a marriage. But though the words may be suf- 
ficient, the act of marriage may not be completed ; If the 
act t)f consent necessary to marriage is only inchoated or 
begun without being completed, there is no marriage ; And 
the Deponent is of opinion that the most direct expression of 
consent is not sufficient to make a marriage, unless the 
parties either go thtough the marriage ceremony, or, after 
expressing their consent, complete the marriage by con^um- 
mation : And further, that supposing a marriage, could be 
coBstituted without either ceremony or consummation, and 
by mere verbal expressions of consent, yet if the words are 
not used eo intuitu of making and constituting a marriage 
de prassenti, they are ineffectual, and the same is the case 
if the other party does not join in expressing the consent to 
nmrriage de prassenti* The consent on both sides ought to 
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be unequivocally expressed and at the same time ; and it 
seems to be necessary that it shall create a belief in both 
parties that they are actually married, and that no, further 
ceremony is necessary to unite them t for though their mu- 
tual professions should Be very strong, they may still think 
that something more is necessary to constitute a marriage, 
as in the case of a man and woman who propose to marry, 
and previous to the ceremony sign their marriage settle- 
ments, which, in Scotland, usually contain words whereby 
the parties per verba de prcesenti accept of one another as 
man and wife ;' the words are as strong as those employed 
by the parties in this case, and yet they do not consider 
themselves to be married. They have only signed their 
contract of marriage which is no more than an obligation, 
and both parties have it in their power to. retract. The 
common clause in contracts of marriage to which the Depo- 
nent has alluded is in such words as the following, *^the 
^^ said parties have accepted and do hereby accept of each 
*' other for lawful spouses, and they promise to solemnize 
** the bond of marriage with all convenient speed, according 
'^ tp the rules of the church." The writing with this clause 
in it, though executed with great formality in the presence 
of witnesses, and very frequently in the presence of a num- 
ber of their nearest relations^ never was held to constitute a 
marriage ; the intent is only to create an obligation, and the 
writing has no further effect : For the same reason the 
writings in this case may have no other effect than that of 
creating an obligation to marry, though they are obviously 
very different from common contracts of marriage, in ex- 
^ ecuting which the parties never suppose that they are con- 
stituting a marriage. 

8. To the eighth article of the said Allegation he deposes 
and says. That in his opinion, supposing a marriage had 
not been contracted by the parties, and that Mr. Dalrymple 
had only come under an obligation to marry Miss Gordon, 
such obligation must necessarily have been defeated by his 
subsequent marriage, and could not operate so as to void the 
subsequent marriage. But on 'the other hand^ supposing a 
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marriage had been contracted between Mr. Dalrymple.and 
Miss Gordon, no omission or neglect on her part would void 
sxich preyious marriage, and the subsequent marriage would 
be void and null. 

9. And to the ninth article of the said Allegation he deposes 
and says, that in his opinion, if the writings are of the hand- 
writing of Mr. Dalrjmple, they are probative without the 
attestation of witnesses : if they are not of his hand-writings 
but are subscribed by him, and this is admitted or proved, 
their effect may be doubtful ; but the Deponent is of opinion 
that even in that case they would be probative as declara- 
tions or acknowledgments of a fact ; for example, that the 
parties had been married, but they would not be probative 
as contracts or obligations, and the Deponent is of opinion 
that they would not be probative as agreements' to marry 
de prcesenti. Further the Deponent is of opinion, that 
the natural and lawful sister of the woman party may not 
be received as a witness in her behalf to prove contracts, 
acknowledgments, or agreements of the nature of the afore- 
said Paper- Writings, as it was decided in the case of Dal- 
ziel against Richmond, 10th July, 1790, reported in the 
Faculty Collection, that the sister of a person in a decla- 
rator of marriage was inadmissible as a witness for her, and 
though some older authorities are against that decision, the 
.point thereby decided is now considered as established law; 
Further, the Deponent is of opinion that by the laws of Scot- 
land women are not habile witnesses to written instruments, 
and he is of opinion that the attestation of Charlotte Gordon 
adds nothing to the authenticity of the Paper- Writing, 
No. 10. 

JOHN CLERK. 

Harbt Davidson, Not. Pub. and Actuary assumed. 
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And the same Witness being examined on the Inter^ 
rogatories given on behalf of Johanna Dalrymple, 
the other Party in this Cause. 

1. To the first of these Interrogatories this Respondent de- 
poses and answereth, That in the case put the marriage would 
be effectual by the law of Scotland. 

2. To the second Interrogatory the Respondent deposes 
and answereth, That the question whether marriage may be 
constituted between parties in Scotland by promise and sub- 
sequent copula, was decided in the affirmatire in the case 
of Pennycook against Grintoh and Graite, 15 Dec, I752j 
reported in the Faculty Collection, in reference to which 

.case it is said by Lord Kaimes, in his Elucidations re* 
specting the law of Sotland, article 5, pi 39, that the judges 
were almost unanimous that a promise cum copuldy makes 
^, complete marriage ; and Mr, Erskine in his Institutes, 
B. 1. Tit. vi. §. 4, lays down the doctrine in the strongest 
terms, that a copula subsequent to a promise of marriage 
constitutes marriage by. the law of Scotland. But the Re* 
spondent is of opinion that there are very weighty objec- 
tions against the doctrine, some of which are stated by Lord 
Kaimes, in the article of the Elucidations before-mentioned ; 
and the Respondent is of opinion that the doctrine was not al- 
lowed in t\^ practice of the Scotch courts tilLthe bef<»re-men« 
tioned case of Pennycook. Further, if a case of the same 
nature were to occur now in Scotland, in which there had 
been a promise of marriage followed by a copula, and the 
wcHnan had taken no legal measures to have the marriage de- 
clared, tiU after a second marriage in facie ecclesice between 
the man and another woman, the Respondent thinks it not al- 
together clear that the Scotch courts would annul such second 
marriage, though he is of opinion that they would annul i^but 
he should in such a case advise an appeal to the House of 
Lords against the judgment, with considerable expectatioiis 
of success upon what he considers to be the true principles of 
the law of Scotland: And the Respondent further deposes and 
answereth, that the question whether marriage may be consti- 
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tilted between parties in Scotland by solemn, verbal or 
written declaration of consent de prcesenti^ with equal effect 
in point of validity as it may by a celebration in fade ecclesicB 
is not precisely settled by authorities and decisions ; and the 
Respondent has already given his opinion upon this subject 
in his deposition in chief, and the Respondent has ako given 
his opinion as to the effect of the legal domicile or place of 
residence of the parties in question as to the constitution of 
marriage within Scotland. 

3. To the third Interrogatory the Respondent deposes and 
answereth, That the marriages celebrated at Gretna Green, 
and other places in Scotland^ between persons domiciled in 
England and recently arrived from that country, have gene- 
rally been considered as effectual marriages by the law of 
Scotland ; though the Respondent has frequently beard doubt? 
expressed with, regard to their validity. But this he considers 
to be a question rather in^the law of England than in the law 
of Scotland, where the parties continue their domicile in 
England immediately after their marriage. If the parties 
were»to reside in Scotland after their Gretna Green marriage, 
the case would resolve into that of a common iri^egular mar- 
riage. In the case of Wyche against Blount, 2Tth June 
I80I, it was substantially found that a Gretna Green mar- 
riage between English parties who had returned to England 
immediately after the celebration was effectual. 

4. To the fourth Interrogatory the Respondent deposes and 
answereth in the negative, 

5. To the fifth Interrogatory the Respondent deposes and 
answereth in the affirmative as to the effect of a regular mar- 
riage celebrated in the face of the Scottish church ; and as to 
the remainder of the Interrogatory the Respondent deposes 
and answers that he refers to his opinion already given. And 
further deposes and answereth, that in his opinion, a Scottish 
woman and an English officer quartered with his regiment in 
Scotland, contracting an irregular marriage, are subject to the 
same laws that apply to the domiciled inhabitants. 

6. To the sixth Interrogatory the Respondent deposes and 
answereth, That supposing a premise qi ob)i^%tioo to marry 
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followed by a copula, does, according to Ihe law. of Scotland, 
constitute a marriage,- he knows of no case in which the par- 
ties are absolutely bound to fulfil an obligation to marry. 
But on that supposition they may in all cases resile from such 
obligation, being liable only to a claim of damages for breach 
of engagement. But if on the other han^ a promise or obli- 
gation to marry, followed by a copula, does not constitute a 
complete marriage, the Respondent is of opinion that in such 
a case, the parties, at least the man could not resile from the 
obligation, although the effect of such obligation might be 
defeated by another marriage as a mid- impediment. 

7. To the seventh Interrogatory the Respondent deposes 
and answereth. That Lord Stair's Institutes is a work of very 
high authority in the law of Scotland, though some of the 
opinions contained in it are erroneous : and as to the doctrine 
laid down B. 1. Tit. iv. §. 6, referred to in the Interroga- 
tory, the Respondent deposes and answers, that he holds it to 
be correct under the limitations which will appear from 
former parts of his deposition, and that it has been recognized 
as the existing law of Scotland in some cases, appiarently 
without limitation, but in other cases under limitations which 
appear to confirm the opinions which the Respondent has 
already given upon this subject. 

8. To the eighth Interrogatory the Respondent deposes 
tod answereth. That Erskinc's Institutes is one of the latest 
institutional workis of authority on the law of Scotland, 
thoiigh some of the opinions contained in it are erroneous; 
and as to the doctrine therein laid down, B. I. Tit. vi. §. 5, 
the Respondent is of opinion that it is not recognized as the 
undoubted existing law of Scotland ; that in the last edition 
which the Respondent has seen of Erskine's Institutes, pub- 
lished in 1805, there is a note which seems to the Respcmdent 
to refer to the doctrine in these words, " From the later de- 
<^ cisions of the court there is reason to doubt if it can now be 
^' held as law that the private declarations of parties even in 
*^ writing are per se equivalent to actual celebration of mar- 
". riage." And the Respondent does for himself consider the 
doctrine to be incorrect, and he refers to. former parts pf his 
deposition for his opinions with respect to it. 
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9. To l]i€ niuth laterrogatory the Respondent deposes and 
answereth, That in his opinion the doctrine was recognized 
and allowed by the decision of the Court of Session, in the 
case of Taylor against Kello, 16th February, 1786, but that 
decision was reversed in the House of Lords, and though the 
reversal was upon special grounds, for which the Respondent 
refers to the terms of the judgment, he does not consider that 
the doctrine was thereby recognized : Further deposes and 
answereth,that in his opinion the doctrine was not recognized 
by the decision of the Court of Session in the case of Inglis 
against Robertson, 3 March, 1786, as it appears to the Re- 
spondent, though the report in the Faculty Collection wants 
precision, that it was a case of long intercourse during which 
the parties had carnal communication, and it is said that the 
Defender in his defence did not deny concubitus ; and upon 
tlie whole the Respondent thinks that the decision does not 
apply to the doctrine of Mr. Erskine, cited in the eighth 
Interrogatory : Further deposes and answereth, that his in- 
formation with respect to the xase Calleiider against Boyd, 
decided in 1801 ^ but which does not appear to have been re- 
ported, is so slight that he does not think himself entitled 
tQ give any opinion upon that decision as an authority : Fur- 
ther deposes and answereth, that the decision in the case of 
Edmondstone against Cochrane, 15th May, 1804, does not 
recognize, the doctrine, as that was a case in which a cOpula 
followed the obligation to marry or declaration of maniage, 
and though it is stated in the report that the Court in general 
held that a written acknowledgment deprcesentiyraj^ sufficient 
to constitute marriage, and the Interlocutor of the Lord Ordi- 
nary which the Court adhered to, apparently rests upoi^ the 
consent of parties to constitute a marriage de pvcesenti 
without referring to the copula ; yet the Respondent without 
other information respecting the case than what is cohtained 
in the report, cannot suppose that the Court overlooked the 
very material circumstance of the copula, which would have 
been sufficient with a bare promise to bind the man. to mar- 
riage, even although it were to be supposed that a declara- 
tion of marriage de prcssenti did not constitute a complete 
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marriage, or that a promise of marriage with a subsequent 
copula did not constitute a complete marriage ; but in either 
case that the obligation was by the subsequent copula rendered 
so binding as that the man could not resile' from it, though 
if there had been a medium impedimentum it might have been 
defeated : But upon the evidence of the report the Respon- 
dent is of opinion that it is at least highly probable that some 
such general doctrine as that laid down by Mr. Erskine in the 
eighth Interrogatory was on that occasion laid down by the 
judges. ^ . 

10. To the tenth Interrogatory the Respondent deposes 
and answereth. That as to the effect of solemn written decla- 
rations of consent cfe prcp^ewfi to marriage, he refers to what 
he has already deposed to ; and as to the reversal of the judg- 
ment in Taylor against Kello, by the House of Lords, he is at 
.a loss to find any general declaration of law expressed or im- 
plied in the judgment, further than what may be implied in 
Its being found that mutual express declarations and ac- 
knowledgments of marriage in writing were ineffectual to 
constitute a marriage, in the circumstances of that case wherein 
it appeared to the House of Lords that the pasties did not in- 
tend or understand the writings as a final agreement, nor was 
it so intended or understood that they had thereby contracted 
the state of matrimony, or the relation of husband and wife 
from the date thereof. The facts stated in the report of the 
case in the Faculty Collection, and in the Appeal Cases which 
were before the House of Lords, leave it uncertain what will 
be sufficient in the circumstances of a case as a ground for 
finding that the most direct and unequivocal declaration of 
marriage in writing was not a final agreement, nor so intended, 
or understood that the parties had thereby contracted the 
state of,matrimony or the relation of husband and wife from 
the date thereof; But the Respondent is of opinion that un- 
less it had been held in that case by the House of Lords that 
the mutual declarations of marriage were not sufficient to 
prove the constitution ef a marriage without consummation, 
or without something further done by the parties in pursuance 
of the agreement thereby declared, the judgment would not 
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be coBsistent with ariy hypothesis he is acquainted with as 
to the law of Scotland with respect to .marriage, and this 
opinion he has formed upon considering the facts of that case 
as they are stated in the report of the Faculty Collection and 
in the^Appeal Cases. 

11. To the eleventh Interrogatory the Respondent deposes 
and answereth, That he refers to the former parts of his depo- 
sition upon the subject of the Interrogatory. / 

12. Tq the twelfth Interrogatory the Respondent deposes 
and answereth, that he is of opinion that it was decided in 
the case of M^Adam against M^Adam, 4th March 1807, that 
a verbal declaration of marriage made before witnesses, was 
sufficient to constitute a marriage, but the Deponent never 
heard of any other case, in which, according to bis opinion, 
it was decided that a bare declaration of marriage without 
the ceremony of marriage performed by a clergymfin, or by 
some person taking upon him the functions of a clergyman, 
was while matters remained entire and in nudis finibus contraC' 
tus sufficient to constitute a marriage ; and the Respondent 
refers to what he has already deposed with respect to the case 
of M^Adam against M^Adam : And further deposes and 
answereth, that in his opinion the various writings annexed 
to the Libel in the present case, thougli they contain in words, 
sufficiently full and explicit declarations of consent deprassenti 
io. marriage, and declarations as full and explicit as in the 
case of M^Adam ; jei, he is of opinion that in tlie case of 
M^Adam the declaration of marriage was attended with an 
apparent intention of immediate publication of the contract 
and acknowledgments to the world by the man or th'e woman 
as his wife, which, on the supposition that marriage may be 
perfected by mere consent, expressed by the parties, makes 
that a stronger case than the present, in which the expression 
of mere consent given by the parties was not attended with 

.such acts, showing* that it was their immediate' intention to 
contract the state of matrimony. 

13. To the thirteenth Interrogatory the Respondent de«» 
poses and answereth. That written declarations of marriage 
^ye not, so far as h^ knows, been enumerated b^ lawyeri^ 
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among the writings to which the solemnities of formal deeds 
are necessarily required by the law of Scotland, and the Re- 
spondent refers to a former part of his deposition upon this 
subject ; and the Respondent further deposes and answereth, 
that he does not recollect of any case in which a writing 
was sustained as proof that a marriage had been contracted 
between the parties, where such writing would not have been 
probative according to the law of Scotland, in the case of any 
other contract or obligation. 

14. To the fourteenth Interrogatory this Respondent de- 
poses and answereth, That in a question of personal obliga- 
tion the want of the solemnities required by law is of no con-* 
sequence where the party judicially admitted that he wrote, 
signed, and delivered the writing, but where thfe party only 
signed the writing, and did not write it with his ow^n hand, it 
is void and null without the solemnities where matters are 
entire and in nudis finihus contractus. The Respondent does 
not know that the point has occurred in a question of marriage 
where matters are not ent'ire, but where some consideration has 
been given or something has been done by the obKgee upon 
the faith qif the deed, whereby his condition is rendered worse : 
the party who has signed tlie deed is bound by it, though it 
want the solemnities, and though he did not write the deed. . 

15, 16. To the fifteenth and sixteenth Interrogatories this 
Respondent deposes and answereth, Th.at he refers to former 
parts of his deposition upon these subjects. 

17. To the seventeenth Interrogatory the Respondent de- 
poses and answereth, That the decision in Ihe case of Penny- 
cooJj: against Grinton, 13th December, 1752, determined 
that under the circumstances of that case the second marriage 
was null and void, and the Respondeat is of opinion that this 
ought to be considered as a decision, that a promise of raar- 
tiage with a subsequent copula does constitute a marriage 
to the effect df voiding any after marriage. And although 
Lord Kaimes seems to think that the irregularity of the 
second marriage in that case, so far as it proceeded without 
proclamation of banns had weight with the judges ; and 
liecms to think that in a case where the banns of the second 
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marriage have been regularly proclaimed, the second marriage 
would not be voided on the ground of a former connection in 
Tvhich there had been a promise of marriage cum copuld. The 
Respondent is of opinion that there is no material distinction 
between the two cases, for the second was a valid marriage 
without proclamation of banns, and if so it could not be 
voided but by a previous marriage; and if there was a pre- 
vious marriage the second must have been voided whether it 
was regular or not. And the Respondent refers to a former , 
part of his deposition in regard to the case of Pennycook 
against Grinton, and with regard to the effect of a promise 
of marriage when followed by a copula. And the Respondent 
further deposes and answereth, that excepting in the case of 
Pennycook against Grinton, he does not know that the ques- 
tion ever was decided whether a promise of marriage given 
by a man to one woman and a subsequent copula with her, was , 
sufficient to void an after marriage betwixt him and another 
woinan. But the Respondent finds in Kilkerran's decisions 
or reports, which is a book of authority, p. 488, a reference 
to two cases from which it appears to the Respondent, that 
according to the opinion of the author, and according to the 
opinions which prevailed when those cases occurred, a pro- 
mise of marriage with a subsequent copula did not constitute 
a marriage : Kilkerran's report in which the reference is made 
is of the case of Linning against Harpilton, decided 1st De- 
cembera 1749 c This was an action of damages at the instance 
of a woman against a man for seduction or stuprum fraudu- 
lenturd: The author says " It was admitted that action might 
nevertheless lie ex dolo, had any fraud or deceit been used, 
and which was said to be ilfe case in the only two decisions 
that are to be found upon record on this point, viz. Ker con- 
tra Hyslop, in 1696, and Castlelaw contra Agnew ofShenchan, 
as in both there was a promise of marriage ; though in Ker's 
case Hyslop the man had in the interim married another, and 
so could not be decerned to adhere ; and in Castlelaw's case 
the adherence was not insisted on by her, and Shenchan was 
father willing to pay the £200 sterling, which the Commis- 
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caries had decreed, and so the adherence which is the proper 
decerniture or promises of marriage and subsequent, copula, 
■was in eflFect passed from by consent of parties." The case of 
Ker against Hyslop is reported by Fountainhall, Vol^ !• 
p. 728, and appears to have been decided on 15th July 1696; 
But the Respondent has obtained no further information re- 
specting the case of Agncvr* 

JOHN CLERK, 
Habby Davidson^ Not, Pub. and Actuary. 



And the same Witness being examiiied npon the ad- 
. ditional Interrogatories for the said Johamia Dal- 
rymple. 

1. To the first of these additional Interrogatories the Re* 
6po(ident deposes and answereth, That he is of counsel for the 
Defendant Mr. Dairy mple in this Cause, and has been pro*- 
fessionally employed by him in conducting his defence, and 
that according to the best of his recollection since its first 
commencement. 

2. To the second additional Interrogatory the Respondent 
deposes and answereth, That he gave his advice and assist* 
ance in preparing and framing the cross Interrogatories on 
"which the witnesses produced for the Plaintiff were examined 
in'summer and autumn 1809, and, according to the best of 
his recollection, he prepared some part of these Interrogatories, 
though he did not finally adjust or prepare them in whole. 

3. To the third additional Interrogatory the Respondent 
Reposes and answers in the affirmative. 

4. To the fourth additional Interrogatory the Respondent 
deposes and answers, That he did advise the plea that 
jthe Plaintiff's suit is barred by the D/efendanf s subsequent 
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marriage with Miss Manners, and that he suggested that plea, 
though he does not recollect whether he was the first or only 
person that suggested it or not ; and that he does not recol- 
lect whether he took it for granted that the Plaintiff was in 
the perfect knowledge that the Defendant had returned to 
Britain, and, of his courtship of and intended marriage with 
Miss Manners, and rather thinks he did not take these cir- 
cumstances for granted, or that they were much in his con* 
templation. 

5. To the fifth additional Interrogatory this Respondent 
deposes and answers. That supposing the Plaintiff neither 
knew otihe Defendant's return to Britain, but was induced to 
believe he was abroad, nor of his intended marriage with Miss 
Manners until it had actually taken place, his opinion as to 
the present suit being barred by the subsequent marriage 
would be the same, that it is on the supposition that the 
Plaintiff was acquainted with these circumstances. 

JOHN CLERK. - 

S4th Nov. 1810. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Calder^ Provost. 

In presence of Harbt Davidson^ 
Not. Pub. and Actuary assumed. 
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On the Allegation and Exhibits given on behaTf 
of Mr. Dalrymple. 



13th November, 18 10* 
DAVID CATHCART, Esq. of the city of Edinburgh 
Advocate, aged forty-six years, a Witness produced 
and sworn. , 

DEPOSES, That he has practised as ah Advocate 
before tbe Court of Session in Scotland, since the year 
1785, and to the seventh article of the said Allegation, 
the Deponent having attentively and deliberately perused 
and considered the several articles of the said Allegation with 
the Exhibits annexed thereto, and also the libel given in the 
said cause on the part of Johanna Dalrymple, the promoter, 
and the original exhibits marked No. 1, 2, 10 and 11, and the 
several original letters annexed to the said libel, he deposes 
and says, that he conceives a person domiciled in England 
does not become domiciled in Scotland who comes there 
without any will of his own, in consequence of orders with 
a marching regiment, and merely remains there with his 
regiihent. As to succession the Deponent holds it clear that 
his domicile was not changed, although from his accidental 
residence his conduct must be' subject to, and regulated by 
- the law of Scotland while he resides there. The Deponent 
can entertain no doubt that such a person could lawfully 
contract a marriage according to the law of Scotland, but 
he thinks that in establishing a private marriage, the courts 
here in such a case would require much stronger evidence 
than might be sufficient to establish a marriage betwixt 
natives of this country, and he conceives that it would enter 
deeply into thexonsideration of the courts of this country 
in determining a question of this kind, that tbe young mam 
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who granted the writings founded on, was not domiciled in 
this 'Country, was a minor, incapable of entering into such 
a contract in England where he was domiciled, and they 
would attentively consider whether the words or expressions 
from which his consent to marriage was inferred, were of 
that, nature and form, so as to leave no possibility of doubt ' 
as to his solemn intention to contract marriage, especially 
if matters remained entire : The Deponent is of opinion, that 
between a man and a woman domiciled in Scptland, accord- 
ing to the law of Scotland, such persons never having had 
carnal copulation together, upon the faith of, or subsequent 
to any promise, acknowledgment or declaration of marriage, 
and they never having lived or cohabited together as husband 
and wife, or been reputed as such, by their relations, neigh- 
bours or acquaintances and others, such pretended promise 
• acknowledgment or declaration as are contained in the writ- 
ings marked No. 1, 2, 10 and 11, and the letters annexed to 
the libel, although the same had been preceded by a carnal 
copulation, do not amount to or constitute a valid or effectual 
marriage legally binding on either of the said parties, and 
matters being entire, he .apprehends it was in the power of 
either of them to resile. The Deponent will explain what 
. he understands tabe the law of Scotland with regard to mar- 
riage. By our anqient law, and by the canons of the church 
of Scotland, vide Canons of the Church of Scotland in 1242, 
published by Lord Hailes, celebration of marriage in facie 
ecclesids was indispensable. This unquestionably continued 
to be the law of Scotland till the reformation, when marriage 
continued to be celebrated by clergymen who hadv been de- 
prived of their functions. The difficulty of proving solem- 
nization at a great distance of time, gave rise to the Statute 
1503, ch. 77, which introduced a presumption that if the 
ms^rriage had not been objected to in the life-time of the 
man, it should be sufficient to obtain possession of the terce 
that the woman was habit and repute the man^s lawful wife 
during his life time. "By and while it he clearly de- 
cerned and sentence given that she^was not his lawful wife." 
It ia clear, therefore, that cohabitation as man and wife, was 
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not held as sufficient to constitate marriage, it was only held 
to afford a presumption that a marriage had been solemnized 
between the parties, unless the contrary had been proved, 
vide Sir George Mackenzie's observations, p. 1 14. 

In the same way, the Act 1531, ch. 19, Anent Bigamy, de- 
monstrates, that a marriage could only be constituted by 
celebration in facie ecclesice. The law therefore, had ao idea 
of any other marriage, and Sir George Mackenzie remarks, 
marriage is contracted with us, per hieralogiam^ or benedic" 
tionem ecclesias et ante coilum. In the same way after the 
reformation, although marriage was no longer a sacrament, 
yet celebration by a Minister after the proclamation of banns 
was held to be essentially requisite : This is established by 
the first book of discipline in 1560, (vide Archbishop 
Spottiswood's Church History, B. I. p. 172), by the direc- 
tory of worship, in 1643, by the Acts 6 and 7 of Assembly 
]£90, andAct 15 of Assembly 1715, in short the whole <^ 
our Statutes not only hold the solemnization of a marriage 
by a Clergyman as necessary, but punish with severity 
Clergymen not authorised by the church fis then established, 
who should attempt to celebrate marriage. By the Statute 
1641, ch. 8, revised by Statute 1661, ch. 34, it was enacted 
that whoever shall marry in a clandestine way or procure 
themselves to be married by Jesuits, Priests, or any others, 
not authorised by the kirk, shall be imprisoned tor three 
months and shall pay very high fines, and that the celebra- 
tor of such marriage shall be banished the Jiingdom never 
to return therein, under the pain of death. 
. At the time these Statutes passed, no idea had ever been 
entertained that persons declaring their consent to marry de 
jprcBsentip was as effectual a marriage as could be celebrated 
by a Clergyman, without any thing whatever having followed 
upon it ; such a declara^tion might afterwards produce thut 
effect by consummation and cohabitation as man and wife, 
either in virtue of the Statute 1503, which secured her terce 
to the widow, who had cohabited with and lived with her 
husband as his wife, without their marriage being challenged 
during his life, or from matters not being entire, Ibe one 
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parij might have a claim upon the other to solemnize mar- 
riage, and which might be enforced by the Commissary' 
Court according to a case stated by Craig, Lib. iil'Dieg. 18 
and 29; by the Statute 1698, ch. 6, it was enacted that 
persons clandestinely or irregularly married, contrary to the . 
Act 1661, shall be obliged to declare the name of the person 
who celebrated the same, and of the witnesses, under a very 
heavy penalty and imprisonment, and the celebrator is de* 
ctared to be liable to be summarily seized, and to be punished 
by perpetual banishment, and such' pecunial or corporal 
pains as the privy council should think fit. These Statutes 
therefore appear altogether absurd, if celebration by a clergy-* 
man, or by some one assuming the functions of that office, 
had not been conceived necessary to constitute marriage by 
the law of Scotland 5 and the Deponent is not acquainted 
with a single instance in which it has been ultimately 
decided, in Scotland, that the bare declaration of parties 
without celebration rebus iniegris ever had the effect of 
constituting marriage^ unless the case of M^Adam agaiSst 
M^Adam, (14th March, 1807,) in which a great diiSfercnce 
of opinion prevailed in the Court of Session, shall be held 
as of this description, but that case is not yet finally de* 
cided, being under appeal, and is totally difierent from this^ 
as there Mr. M^Adam having lived with a woman by whom 
he had two children, summoned all his servants, and taking he^ 
by the hand in their presence, declared her his lawful wife, 
and the children hiis lawful children, and to which the lady 
seemed to assent, and was congratulated upon the marriage 
by many persons, and in the course of t^e same day Mr. 
M^Adam shot himself. Here there was a public declaration 
of marriage deprcesenti before a number of witnesses^ which 
' rendered it public and notorious, and he had never resiled 
from that declaration of marriage ; wbeieas, in the present 
case, according to the statement given, the writings founded 
on were altogether latent and known to no person but them* 
selves, and were solely in the custody of the lady. The 
Deponent apprehends that many cases have occurred in 
Scotland where the acknowledgments or declarations of 
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marriage by the parties were stronger than tllose made use' 
of in this case, and where, from their having been no coha- 
bitation afterwards as man and wife, these declarations in 
words de prmsenti were not . held sufficient to constitute 
marriage, that is to say, that until cohabitation had barred 
the power of resiling, each of the parties might resile. In 
the case of M^Lauchlane against Dobson, (6th Dec. 1796, 
Supplement to Dictionary) a long correspoildence by 
letters, in which the parties stiled each other husband and 
wife, followed by a verbal declaration of marriage before 
witnesses ^ was held insufficient to constitute a marriage 
where there was no consummation, for although in this 
country there are no precise forms which are indispensa- 
ble in the solemnizcition of marriage yet rebus integris it 
can only be constituted by a consent adhibited in the pre- 
sence of a clergyman, or in some other solemn mode equi- 

' valent to actual celebration. In that case at least thirty 
letters had been written by Dobson to the lady, addressed 
to^ her as his wife, and subscribed her affisctionate husband, 
and he had even written letters to her mother and sister, ad« 
dressed to the first in the character of his mot)ier-in-law, and 
the latter his sister ; the lady had in the same manner sub- 
scribed herself his affectionate wife, and even by the name 
of Helena Dobson, and at a meeting of her relations, Dobson 
did there public acknowledge and declare Helena M^Lauch* 
lane to be is married wife, and she on her part declared him 
her lawful husband, although the commissaries in an action 
at the instance of the lady against Dobson, declared the. 
marriage, yet the Court of Session altered that judgment. In 
that case it was expressly laid down by Lord Justice Clerk 

i McQueen, (certainly one of the highest authorities upon 
the law of Scotland) ^^ that consent de prassenti admits peni- 
^^ tentiae; private consent is not the consent the law alludes 
<< to, it m^st be before a priest or something equivalent, they 
^^ must take the oath of God to each other, a present consent 
^< not followed with any thing may be given up, but if so, 
<^ it cannot be a marriage/' And this reasoning had great 
Weight with the bench. In the case of M^Innes against 
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More, the declaration of marriage, ivhich was by a holograph 
writing in woitls de prassentij (20th Dec. 1781,) was fonnd 
not to be sufficient to constitute marriage. Thfe decree of 
the House of Lords declared, ^^ that the written acknowledge 
^* ment is not sufficient proof of any marriage having passed 
" betwixt the pursuer and defender." In that case, a con- 
sent or declaration of marriage deprassentiy was established, 
but this was not found sufficient to pmrent More from re* 
siting, as matters were entire from tha^)eriod, no cohabita- 
tion haying tatken place. In the case of Taylor agai;ist Kello^ 
(I6th February, 1786,) the parties had interchanged and 
delivered to each other mutual missives in the following 
terms. " I hereby solemnly declare you Patrick Taylor, in 
Birkenshaw, my just and lawful husband, and remain your 
affectionate wife, Agnes Kello." There was thus the most 
complete legal evidence of mutual declarations of marriage 
deprassenti. The Commissaries found this to be a marriage ; 
the Court of Session confirmed the judgment, but it was 
afterwards reversed upon appeal : no doubt different cases 
might be mentioned where similar writings have been held 
sufficient to constitute a marriage, but tben*in all these cases 
consummation Or cohabitation as man and wife bad followed. 
Thus in the case of M^Kie against Ferguson, 178S, both 
parties in the presence of witnesses^ declared before God 
and man, that they took each other for man and wife, and 
they accordingly imdressed and went to bed, where they 
remained rmdus cum nuddy with the door locked for a con* 
siderable time; the Commissaries 4th Jan. 1780, <^ found 
^^ facts, circumstances and qualifications proveli, sufficient 
^^ to infer a marriage betwixt the parties," and this judgment 
was confirmed. In the same way in the case of Cochrane 
against Edmonstone, (1802,) although there was a private 
declaration of marriage in words de prasentij yet this was 
afao followed by consummation, as Edmonstone admitted 
that he slept with the lady the ni^t after he had given her 
the letter, and their cohabitation as man and wife continued 
for some time afterwards* Further all contracts of marriage 
whicl^ are subscribed in the most solemn and formal nuuiner^ 
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contain a consent 3e ptwsenii, the partiies thereby, <* accept 
" and iaka eaph other for lawful spouses/' with an after decla- 
ration to i^lemnize the marriage in face of the church. Yet 
it has always been held, diat these declaratioife of marriage 
made de prcesenti do not constitute mantiagef but that it is 
in the power of either of the parties to resile ; and even when 
this solemn contract was fortified by penalties, it has been 
found that there 'wn^still a power df resiling^ rebus iritegris^ 
25th Jan.. 1715| Iffbng against Iryine and- Anderson; Al- 
though Lojcd Stair haa not Ueat^ of this subject with hi» 

, usual' accuracy, yiet the Deponent does not consider his 
Xfordsbip's opinion as decidedly contrary to what he the 
Deponent' has aboye yentbred to state, for although Lord 
JStair, B. i. T. 4^ seems to think tliat the public solemnization 
pf marriage though enjoinefd by the law is not essential, and 
takes notice of the distinction betwixt public and private, 
or claudestine marriages; yet, when he comes to specify 
how a' private or clandestine marriage is constitated, he 
refers to cohabitation, and being commonly reputed man 
and wife, which he observes, validates the marriage, and 
gives the wife right to her terce, by the Statute 1503, ch. 77, 
and he also refers to >a contract of marriage found valid, 
though the marriage was never solemnized, and to a similar 
case in which the contract of marriage was found Valid, and 
the man obliged to solemnize the marriage, seeing he had 
procreated childr^i with the woman, and by his writings 
had acknowledged he had married her ; AU this seems to the 
Deponent to con&m the opinion that rebus integris, a contract 
or d^bration of marriage may be resiled from ; Kis'Lordship 
'h$i9 indeed said upon the authority of the can<m law that 
€an$^ms, non coitus fadt nmhimomum ; This is certainly 
true, it is iH>tthe coitus that makes the marriage, but the 
consent must be expressed in the regular way the law re« 
quires^ by solemnization, and if it is not so expressed, the 
court must jtfdge .whether bylhcts and circumstances, -the 
alledged consent has-been carried into effect, ted will not 
give it gteater weight than the declaration of parties de 
frcescnti in a regular contfa%;t of marriage that they accept 
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of each other as husband and wife, and that they will afterwards 
cohabit as n^arried persons, or celebrsEte the marriage with 
their first conveniency : as to the writings No, 2, and lO, 
tbey are stated in the envelope to be sacred pFomises and 
engagements which demonstrates the opinion of the parties 
that further celebration was.td take place, and in the writing 
No. 10, Mr. Dairy mple says "and as such, 1 shall acknow- 
ledge her the moment it' is jii my power,'' and Miss Gordoa 
declares " that nothing but necessity shall ev^r force me to 
declarethis marriage," which seems also to imply that sonMN 
thing farther was to be done. And therefore, cv^i according 
Co this view, the Deponent conceives either party may have 
the power of resiling while matters are entire. But if parties 
have looted upon the faith of it by consummation or co- 
habitation, thil» as in every other agreement, must bar penii^ 
tentia,- aftd mult of course render the consent of equal effect 
as if given in facte ecclesw. Mr. Erekine's doctrine is more 
unfavourable to the opinion the Deponent has formed. He 
has referred to no authority where the private consent o£ 
parties by words de prcesenti has been found sufficient to 
constitute marriage by the mere emission of words or by a 
writing, either consummation or cohabitation having followed 
upon it. The Deponent has already said, that he can find 
no such case, and the three cases which have bee;i decided 
since Mr. Erskine's In^stitate was written, viz. M^Lauch- 
lane, M^Innes, and Taylor, in all of which the most express 
words de prcesenti are made use of, seem to the Deponent 
, to be sufficiently strong to shake the opinion of Mr. Erskine 
unsupported by any authority whatever. Besides about the 
very time that Mr. Erskine wrote his book, u most learned 
and able judge had formed a decidedly contrary opinion, 
which has been published in his elucidations respecting the 
law of Scotland, and which appears to the Deponent entitled 
to very great ^weight, vide Kaime*s Elucidations, article 5. 
The Deponent apprehends that the consent or acknowledg- 
ment de prcesenti may be proved by witnesses, or it 'may be 
-proved by writing, and it will be equally effectual whether 
it be proved in the one way or the other ; If proved by 
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writing, it should be by a holograph writing, or by a writing 
attested before two unexceptionable witnesses. The Writing 
No. 10 is neither the better nor worse of ^^ Charlotte Gordon 
witness," a woman cannot be an instrumentary witness, and 
on account of her being the sister of one of the parties she 
could not be examined on her part; vide 10th July, 1790, 
t)alziel against Richardson. 

8. To the eighth article of the said Allegation, the Depo- 
nent is humbly of opinion and says, That by the general 
law usages and customs of Scotland, the Writings' there men- 
tioned and alluded to do not amount to more than an obliga* 
tion to solemnize a marriage in the face of the church at 
some future period, provided either party should be duly 
called upon so to do, and there should be nb legal impedit 
ment to the said marriage ; and irthe woman shall afterwards 
be aware, or have just grounds to presume that it is not the 
intention of the maii to proceed to the solemnization of the 
marriage in pursuance thereof, and in particular shall have 
knowledge or credible information that he is about to solem- 
nize marriage with another person, and thereupon shall omit 
or neglect to call upon him to proceed to the solemnization 
and completion of that marriage in pursuance of such obli- 
gation, and to institute legal proceedings for giving effect 
thereto, and the man shall accordingly without objection or 
interruption in due and legal form solemnize marriage with 
another person, then such obligation to marry as is contained 
in the said papers or any of them, cannot operate to render 
void the subsequent marriage so duly and lawfully solem- 
nized. If a legal marriage has taken place, then any poste* 
rior marriage of one of the parties must be null. No doubt 
in the case of Pennycook against Grinton, 15th December, 
1752, it was found that a promise of marriage followed with a 
copula makes a lawful marriage, and that an after-marriage of 
one of the parties was void ; Lord Kaimes has most justly 
questioned the authority of this judgment, and seems to think it 
must'have had great weight with the court that proclamation 
of baiins had not taken place in the posterior marriage, his 
lordship certainly assigns the strongest reasons for ques- 
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tioning it, and the Deponent doubts much how far the court 
would now pronounce a similar judgment, especially when 
he considers two other cases whi6h he thinks materially affect 
this question ; the oiie^ is the case of Magdalen Cochrane 
against Campbell, 19th June, 1751, and affirmed in the 
House of Lords, Slst January 1753; and the other that of 
William Napier against Napiers, 12th June 1801. In both 
of these cases there was the strongest evidence of .anterior 
marriages produced, such as the Deponent is quite satis- 
fied must have established these marriages, had not other 
marriages iaken place in which the rights of third parties 
were involved. The Court of Session in the first case, found 
that the pursuer by her acquiescence for many years was 
barred persbnaU exceptione from being admitted to prove that 
she was married to Mr. Campbell of Carrick, before he was 
married to Jean Campbell. This interlocutor was appealed, 
and the judgment was of consent reversed 6th February, 
1748, and both parties led their proof; Magdalen Cochrane 
accordingly alledged that Mr. Cockburn the episcopal 
clergyman who married them together with the Witnesses 
who were present, were dead, that Mr/ Cockburn being 
afraid of the penalties of celebrating a clandestine marriage, 
had refased to grant a certificate, but declared that the 
certificate granted by Mr. Campbell was equally effectual 
as if 'granted by him; and Mr. Campbell accordingly 
.granted the strongest certificate, declaring that he was 
that day married and that she was his wife : she pro* 
duced that certificate, and she proved their previous court- 
ship and a geperal report in the town of Paisly and neigh- 
bourhood of the marriage, at the time it was celebrated, and 
recent declarations to third parties by Mr. Campbell, that 
they had been married by Mr, Cockburn, and before his two 
servants the persons mentioned by the Pursuer, and there 
was evidence of the consummation, and of their having coha-, 
bited as man and wife, and there were no less than 128 let- 
ters all written by Mr. Campbell to her as his wife ; in short 
there was a proof of marriage by declaration de prcesenti 
and facts and circumstances, which in an ordinary case would 



Digitized by 



Google 



have been irresistible, but as she had been prevailed upon 
to keep the marriage secret on account of Mr. Campbells 
situation, and after his second marriage at his earnest solici- 
tation to save him from absolute ruin, the Deponent con- 
ceives that Tvhen the Commissioners found Magdalen Coch- 
fane's marriage not proved, and Jean Campbeirs marriage 
established, they must have decided the case upon the second 
marriage, as amid^impediment which prevelited the evidence 
as to the first marriage, which did not amount to a celebra'^ 
lion in facie ecclesicey receiving full effect. The case of 
Napier versus Napiers was of a similar description, the 
evidence of the first marriaje^e by cohabitation habit and 
repute the Deponent thinks must have prevailed, had 
not a second marriage taken place In facte ecclesias. Lord 
Kilkerran p. 488, in reporting the opinion of the court in 
the case of Linen versus^ Hamilton, shows also that the court 
at that time first assembled, 1749, understood that in the 
case of a promise of marriage cum copuld substquentey 
a man by entering into another marriage in the meantime, 
might prevent the woman from pursuing for a declaration 
of marriage, as he states the opinion of the court to have 
been that if the man in the meantime married another woman^ 
there could be no process for adherence, and he > refers 
' to the case of Kerr versus Hislop in 1796 a3 ascertain- 
ing this. 

9. To the ninth article of the said allegation the Deponent 
deposes. and says, That if a writing be holograph by the law 
of Scotland, it does not require the attestation of two com- 
petent witnesses^ the Deponent has already stated that 
Charlotte Gordon cannot be an instrumentary witness. 

DAVID CATHCART. 

In the presence of Harhv Davidson, 
Not. Pub* and Actuary assumed. 
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And the same Witness being examined upon the 
Interrogatories for the said Johanna Dalrymple, 
the other Party in this Cause. 

1. To the first of these Interr(^atories this Respondent 
deposes and answers affirmative. 

2. To the second Interrogatory the Respondent deposes 
and answers, That he thinks a marriage may be constituted 
in Scotland by promise and subsequent copula^ or by a solemn 
verbal or written declaration of parties, if followed by con- 
summation or cohabitation as man and wife, without 
reference to the legal domicile or place of the parties 
residence. 

3. To the third Interrogatory the Respondent deposes 
and answers, That he thinks marriages celebrated at Gretna 
Green or other places in Scothnd, will be effectual marriages 
althou^ both parties were domiciled in England, provided 
the celebration, or what I^as followed upon it be sufficient to 
constitute a marriage by the law of Scotland, and the Re« 
spondent considers that this doctrine is confirmed by the 
decision of the court Wyche versus Blount, 27th June 1801, 

4; To the fourth Interrogatory the Respondent deposes 
and answers. That he is not acquainted with any decision, 
maxim, or authority declaring that persons not domiciled 
in Scotland are not subject to the law of marriage there. 

5. To the fifth Interrogatory the Respondent deposes and 
answers affirmative, except as to the last part, as he does not 
think any consent de prcesenti except in facie ecdesice rebus 
integris can constitute a marriage in these circumstances, 
upon the groiwds be has endeavoured to explain in his depo- 
sition in chief. 

6. To the sixth Interrogatory the Respondent deposes and 
answers, That he apprehends that parties are entitled to 
resile from every obligation to marriage, provided- that 
matters are entire, but i£ they have cohabited together sub- 
sequent to tbat obligation, he thinks they cannot rpsile. 
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7. To the seventh Interrogatory the Respondent- deposes 
and unswers, That Lord Stair's Instilutes is a book of 
great authority in the law of Scotland. The passage alluded 
to in this Interrogatory must be considered with the context, 
and the. Deponent doubts very much how fur the doctrine 
which seems to arise from these words taken by themselves, 
can be recognized as the existing law of Scotland. 

8. To the eighth Interrogatory the Respondent deposes 
and answers, That Erskine's Institutes is one of the latest 
institutional works of authority in the law of Scotland, but 
the Respondeat does not think that the doctrine laid down in 
the passage quoted, has been recognized as the existing law 
of Scotland : In the last, edition this doctrine is attempted 
to be corrected by a note of the editor referring to dif- 
ferent causes decided since Mr. Erskine's book was written. 

9. To the ninth Interrogatory the Respondent deposes 
and answers, That he thinks the case of Kello and Taylor 
would have been a decision in favour of this doctrine, had it 
not been reversed. In the case of Inglis and Robertson 
eoncubitus is not denied in the defences. The case of Cal- 
lander versus Boyd the Ri?spondent is not acquainted witbr 
^nd in the case of Cochrane against Edmonstone it was ad<- 
mitted that he had slept with her the very night after the 
writing Jiad been granted. 

10. To the tenth Interrogatory the Respondent deposes 
and answers, That he thinks that the case of M^Laachlane 
Irersus Dobson, and the case of More versus M^Innes,.had 
an opposite import to the doctrine here stated, and in the case 
of Taylor versus Kello although a specialty has been introo 
duced into the judgment of the House of Lords reversing 
.the decision of the courts below, yet the Respondent thinks 
this jtidgment completely shakes this case as an authority 
in support of the doctrine stated in this Interrogatory, and 
leaves room for founding on it as importing a contrary 
doctrine^ 

11. To the eleventh Interrogatory the Respojident deposes 
and answers, That he docs jiot think tliat a solema 
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written, or Verbal declaration of such consent, and not made 
in fade ecclesice^ constitutes marriage by the law of Scot- 
land, without either cohabitation or a subsequent copula. 

12. To the twelfth Interrogatory the Respondent deposes 
and answers, That he has already taken notice of some 
distinctions betwixt M^Adam's case and the present: That 
case however certainly supports the doctrine in the Interro- 
gatory, but he does not think that case well decided, and 
until it be decided in the House of Lords where an appeal 
has been entered, he cannot consider it as laying down the 
law of Scotland. 

13. To the thirteenth Interrogatory the Respondent deposes 
and answers, That it has been decided (in the case of 
Johnston versus Smith, 18th November, 1766,) that ii^ a 
declarator ,of marriage where the writings were neither 
holograph nor subscribed before witnesses they were not 
sufficient evidence, but in that caselhe party was dead. 

14. To the fourteenth Interrogatory the Respondent de- 
poses and answers. That he thinks where the party has^ 
judicially admitted that he did knowingly and deliberately 
write, and sign, and deliver the writings in question, the 
want of the solemnities to the writings is not of much 
consequence. 

15. To the fifteenth Interrogatory the Respondent deposes 
and answers, That in the last case which he is acquainted 
with, the Court of Session found that the mother and sister 
of the pursuer in a declarator of marriage were not admissible 
witnesses. 

16. 17. To the sixteenth and seventeenth Interrogatories 
the Respondent answers, That he is unacquainted with any 
cases in which this point has been argued, except in the cases 
of Pennycook against Grinton, Cochrane versus Campbell, 
and Napier versus Napiers, already taken notice of in hit 
deposition in chief. In the first of these cases^ the court 
foimd the second marriage null in respect that the first was 
proved. In the two last cases, although the evidence of the 
first marriage was fully as strong, the court gave eflFect to 
the second marriage, but without determining this point of 
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law. Lord Kaimes (in bis Elucidationg article 5lb,) has 
given a decided opinion, that a second marriage in facie 
ecclesiceYfonld in such a case be effectual. Arid to the addi- 
tional Interrogatories the Respondent deposes and answereth, 
That soon after these proceedings commenced as he believes, 
he received a retaming fee, and also a case with corres* 
pondence upon the part of Mrs, Laura Manners, and he 
understood himself to be retained as her counsel in the event 
of any proceedings on her part in Scotland, but he has 
given no advice upon the subject matter of the said action, 
or any way relative to the defence to be maii^tained again^ 
the claim and suit of the Plaintiff^, nor has he ever attended 
any consultation in the cause. 

DAVID CATHCART. 

24th November, 1810. 

Repeated and Acknowledged at Edin- 
burgh, before me the undersigned 
Wm, Calder, Provost. 

In the Presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 



Oa the Allegation and Exhibits given on behalf 
of Mn Dalrympljs. 



20th November,. 1809. 
ADAM GILLIES, Esq. of the city of Edinburgh, 
Advocate, aged forty-three years, a Witness pro* 
duced and ST^orn, .deposes, 

THAT he haspractised as an Advocate before the Coiut 
of SeBsioa in Scotland, since tfa^ year 1787. 
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7, 8, 9. And to the seventh, eighth, and ninth articles 
of the said Allegation^ the Deponent having' attentively and 
deliberately perused and considered the several articles of 
the said Allegation with the Exhibits annexed thereto, and 
ako tbt Libel given in the said cause on the part of Johanna 
Dalrymple the promoter, and the original Exhibits, marked 
NoB» 1, 2, 10 and 11, and the several original Letters an- 
Bexed to the said Libel, he deposes and says, that he is of 
opinion that the laws and usages of Scotland, affirming 
the validity of marriage not proved to have been solemnized 
in the &ce of the church, do apply to a person resident in - 
that country at the time when he is said to have contracted 
such marriage, although such person should only be quar- 
tered there as a soldier in the manner set forth in the Alle- 
gation, and although he should have his proper domicile 
not in Scotland but in England, or in any other foreign 
country. In some cases however it may be a circumstance 
of considerabb importance, that the party against whom a 
declarator of marriage is brought in Scotland, has merely 
been caisually resident instead of being regularly domiciled 
~ in that country. Thus where the pursuer of a declarator of 
maoriage alleges cohabitation and habit and repute as manf 
and wife, and founds on these circumstances as establishing 
a marriage with the defender, the Deponent thinks that it 
would be requisite that these Allegations should be proved 
by stronger and more pregnant evidence, in the case of a 
person whose residence in Scotland was casual and tempo- 
rary, than in the case of one v/ho is properly domiciled in 
that country. In both cases, the circumstances", by which- 
cohabitation and habit and repute a$ man and wlfi^ are ?it- 
tempted to be established, must be of an uniform tenor ^ a« 
to indicate the understanding of ihe parties that they are 
married to *ch other, which in every sucli case is necessary 
to constitute * a marriage ; but such understanding may 
fairly be inferred from fewer and slighter circumstances in 
the case of persons domiciled in Scotland than in the case 
of persons only casually resident in that country. The 
Deponent is further of opinion that the alleged promise^ ac- 
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knowledgmcnt^ or declaratioa of marriage as contained in the 
Paper- Writings, marked No. 1, No. 2, No. 10, and No. 11, 
derives no additional force from the circumstances of tile 
parties having had carnal copulation together at any time 
previous to the dates of such writings, and if they had no 
carnal copulation together, and did not cohabit together as 
man and wife, and were not commonly reputed as such sub- 
sequent to the date of th^ said writings or any of them, the 
Deponent then thinks that the said promise, acknowledgment 
or declaration, upon the supposition' that the writings in 
which it is contained afford legal evidence of the same, is 
not sufficient to constitute a valid and effectual marriage. 
The Deponent is further of opinion that the promise, ac- 
knowledgment or declaration contained in the writings already 
referred to, did not amount to more upon the part of Mr. 
Ddlrymple than an obligation to solemnize a marriage iii the 
face of the church at some future period, and this obliga- 
tion is rendered ineffectual by his subsequent marriage duly 
and legally solemnized in Epgland. The writings No. 2, 
and No. 10, above referred to, if they are as they arc 
alleged to be of the hand* writing of Mr. iDalrymple the De- 
fendant, do not require to be tested or subscribed by wit- 
nesses in order to be probative or to entitle them to bear faith 
in judgment; did such writings require to be tested, the 
attestation or signature of-Charlotte Gordon could be of no 
istvail ; 1st, Because a female is incapable of being an instru- 
mentary witness ; and Sdly, Because it is requ^ite that* 
there should be two witnesses to all deeds which are not suf- 
ficiently authenticated by the subscription of the party. 

ADAM GILLIES. 

In the presence of Harry Davidsqj|| 
Not. Pub. and Actuary assumed. 
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And the same Witness being examined on the In- 
terrogatories given onbehalf of Johanna Dairy mple, 
the other Party in this Cause. 

1. To the first of these Interrogatories the Respondent 
deposes and answers, That lie is of opinion that a marriage 
celebrated in Scotland in facie ecclcsice between parties 
under twenty-one years of age, and without the consent of 
parents or pf guardians, would be valid and effectual by the 
law of Scotland, although neither of tlie parties had any 

^ fixed domicile in that country. 

2. To the second Interrogatory this Respondent deposes 
and answers, That as it consists of different parts, or rather 
as it involves several Interrogatories, he considers it neces- 
sary for the sake of distinctness to make a separate answer to 
each. 1st. It is asked whether marriage may not be coa- 
stituted between parties in Scotland by promise and subse- 
quent copula, with equal effect in point of validity as it 
may be by a celebration facie ecclesice. — Answer. In the 
Respondent's opinion, a marriage between parties in Scot-. 
land cannot be constituted with equal effect in^ point of 
validity by promise and subsequent copula, as by celebra- 
tion m facie ecclesice : he considers this however as a point 
of much diflSculty, and states his opinion upon it with 
much diffidence. He certainly thinks that by a promise and 
a subsequent copula^ a party incurs an obligation to so- 
lemnize a marriage in face of the church, from which he is 
not at liberty to resile, and^hich, if no impediment inter- 
vened, would be enforced against hin^ and his marriage 
declared by the courts of law in Scotland, but if prior to 
the instituti({n of any such action of declarator of marriage, 
the party against whom it is brought had publicly married 
another woman, by a marriage duly proclaimed and regu-. 
larly celebrated without objection in facte ecclesice^ thei 
Respondent should consider this as a legal impediment suf- 
ficient to prevent a decree of declarator of marriage from 
being pronounced in the action founded on the prior pro- 
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mise and copula, and he should think that the courts of law 
in Scotland >¥Ould hold that the second marriage celebrated 
in facie ecclesice was valid, and consequently that the party 
Defendant was not bound to fulfil, or rather could not fulfil 
the obligation previously iocurred by him by the promise 
and copula. The decision in the case of Pennycook against 
Grinton, 15th December, 1752, appears to be hostile to the 
opinion which the Respondent has now expressed, but in 
that case' the marriage of Grinton with Ann Graite was not 
duly and regularly proclaimed and celebrated ; And it ap- 
pears to the Respondent that Lord Kames^s remarks upon 
the decision in the case of Grinton, in his Elucidations 
respecting the law of Scotland, article the fifth, are sound 
and just. Secondly, It is asked whether marriage may not 
be constituted between parties in Scotland by solemn verbal 
or written declarations of consent de pxcesenti^ or of mutual 
acceptance of each other as husband and wife with equal 
efiect in point of validity, as it may be by celebration in 
facie eccfeiflP.— Answer. The Respondent conceives from 
the way in which this Interrogatory is put, it is not easy to 
return a definitive answer to it. To make a marriage valid 
by the law of Scotland it is not necessary that it should be 
regularly celebrated in /aae ecc/estcB, neither is it requisite 
that it should be celebrated by a' clergyman or by a person 
actually in holy orders, but on the other hand tlie Re- 
spondent is of opinion that a simple consent to marry ex- 
pressed de prcesentiy whether in writing or verbally before 
witnesses, is not rebus integris sufficient to constitute a valid 
marriage, and he conceives the law upon this point to be 
correctly stated in the following observation, which is said 
. to have been made from the bench in the report of the case 
of M^Lauchlane against Dobson, 6th December, 1796, 
'^ Although by the law of Scotland there \ire no precise 
'* forms which are indispensable in the solemnization of mar- 
*^ riage, yef rebus integris it can only be constituted by a 
<* consent adhibited in the presence of a clergyman, or in 
" some other solemn mode equivalent to actual celebration." 
Lastly, it is asked whether in all cases marriage be not held 
to be constituted by the consent of the parties 2^& expressed 
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at the time> and itithout reference to their legal domicile or 
place of residence? — ^Answer, The Respondent conceives 
that all parties resident in Scotland are, in regard to mar- 
riage, subject to the laws of Scotland, and he therefore thinks 
that if the .consent of the parties as expressed at the time, is 
such as would be sufficient to constitute a valid marriage 
betwixt them, supposing them to be domiciled in Scotland, 
the same would be sufficient to make a valid marriage al- 
though they were both or either of them not domiciled in that 
country ; at the same time it appears to the Respondent to 
he a circumstance of importance that both of the parties, or 
even that one of them is a foreigner, having no domicile in 
this country, as such circumstance may have material influ- 
ence upon the opinion that may be formed as to the inten- 
tion or understanding of such party in declaring his or her 
consent to th^ marriage. In every case where marriage is 
not duly celebrated in facie ecclesue it is an essential requi- 
site that the intention of the parties to contract a valid msur- 
riage should be fully proved, and in judging of such a 
proof it may be a circumstance of considerable weight that 
one of the parties was a stranger and had no domicile in 
Scotland. 

3. To the third Interrogatory the Respondent deposes and 
answeA^ That he is of opinion that marriages celebrated at 
Gretna Green, or other places in Scotland near the borders, 
between persons, domiciled in England and recently arrived 
from that country are effectual marriages by the law of Scot- 
land provided the celebration be suCh as would have made 
a valid marriage between parties domiciled in that country, 
and the Respondent thinks this was substantially found by 
the decree of the Court of Session in the case of Wyche 
against Blount, fiTth of June, 1801, of which he under- 
stands that the circumstances were such as they are stated to 
have been in this Interrogatory. 

4. To the fourth Interrogatory the Respondent deposes 
ahd answers, That he has already stated it as his Opinion 
that parties in Scotland whether domiciled in that country cr 
MoXj are subject to the Scotch law of marriage^ and he is not 

p . 
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aeqnainted urith any debision, swxiin, or dictum of aathf^^ 
lity in the law ot Scotland of a contrary tendency, neither 
docs he know of any decision, maxim, or dictum of the law 
of Scotland declaring thi^ parties in that -country but not 
legally domiciled there will not be effectually married by 
deliberately performing those acts which constitute marriage 
between domiciled residedts in Scotland ; but he b of opi* 
nion as he formerly slaled, that the circumstances of both or 
either of the parties having no domicile in Scotland, may 
be of importance in judging of their actual intention and 
meaning at the time when they performed those acts, from 
which their marriage is inferred,, or by which it is attempted 
to be proved. 

. d. To the fifth Interrogatory the Respondent deposes and 
answers. That he is of opinion that a marriage celebrated ia 
the face of the Scottish church between a Scottish woman 
and an English officer quartered with his regiment in Scot* 
land will be valid and efiectual by the law of Scotland^ 
although such celebration may have been unattended with 
those observances necessary to make a marriage effectual m 
England. He &rther thinks, under the qualification which 
he hasjdready endeavoured to explain as to the effect which 
the circumstance of his being a fore^n^ might have, in the 
scale of evidence with regard to his intention, that in the 
case of an English officer quartern! with his regiment ia 
Scotland, the same effect would be given to a promise rai- 
sequente copuld^ as to a solemn written declluration<fejprvr» 
setHiy as in the case of a domiciled Scotchman. 

6. To the sixth Interrogatoi'y the Respondeat deposes 
and answers, That he thinks there is such a thing recognised 
in the ^w of Scotland as an obligation to marry, which the 
parties can be absolutely bound to fulfil, and that they may 
not in all Cases resile from e mere obligation being liaUe 
only to a claim of damages for breach of engagemeilt. 

7. To the seventii Interrogatory this Respondent deposes 
and answers, That Lord Stair's Institute is a work of 
great Mthority in the law of Scotland, but he does not think 
UiatJiis doctrine, as expressed in the short passage ef that 
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work which is quoted in this Interrogatory, is recognized as 
the existing law of Scotland. Neither does he think that 
Lord Stair's own opinion on the subject can be fuUj or ac- 
curatelj collected from the words of this {mssage when 
taken by itself. It is explained, and in a great measure^ 
qualified by the context, though in the whole of this section 
of bis work it appears to the Respondent that Lord Stair has 
not expressed himself with his usual perspicuity t with a 
reference to the jmanner in which he and other writers on 
the law of Scotland have treated the subject of marriage, 
Lord Kaimes, in his Elucidations, (page S9,) expresses 
himself as follows : ^' Few branches of our law are handled 
'< with less precision than what particulars are necessary to 
^^ complete a marriage. There is a darkness and confusion 
<< in our writers from jumbling together three points that 
^^ are clearly distinct. The first is what solemnities are ne« 
^^ cessary to complete a marriage ? The second, what cir- 
^< cumstances are sufficient to presume that marriage has^ 
^^ been regularly solemnized ? And the third, what circum- 
^^ stances are sufficient to oblige a party by a process to 
^^ solemnize a marriage ?" The Respondent entirely concurs 
in the justness of these observations. 
. 8. To the.eijghth Interrogatory the Respondent deposes and 
answersj That Mr. Erskine's Institutes is one of the latest in- 
stitutional works of authority on the law of Scotland, but he ^ 
does not think that his. doctrine, as expressed in that pas- 
sage of his Institute which is here quoted, is recognized as 
the existing law of Scotland, and accordingly by the last 
editor of Mr. Erskine's work, there is a note upon this 
passage, in which he states that from the later decisions of 
the court, (page 95,) ^^ there is reason to doubt if it can 
^< now be held as law that the private declarations of parties 
** even in writing, are per se equivalent to actual celebration 
** oJT marriage.'* 

9. To the ninth Interrogatory the Respondent deposes and 
answers. That the doctrine said to be laid down by Lord 
Stair and Mr. Erskine, in these passages of their works 
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^hich are recited in the two last Interrogatories, does not 
appear to him to be recognized and confirmed by any of the 
decisions here alluded to. Hacl the judgment of the Court 
of Session, in the case of Taylor against Kello, remained 
unaltered, it would certainly have been a decision tending 
to confirm the doctrine said to be laid down by Mr. Erskine, 
but the decision of the Court of Session in that case was 
reversed by the House of Lords, and although the judg- 
ment of their Lordships bears to have proceeded upon 
special grounds, yet, on attending to the circumstances of 
the case the Respondent considers the reversal of the Court 
of Session's decree a^ a decision hostQe to the doctrine 
mentioned in this Interrogatory. From the report of 
the case of Inglis against Robertson it appears that the 
Defendant did not deny concubitus which must have been 
subsequent as well as prior to the written declarations 
founded on. The case of Callander versus Boyd, is one 
with which the Respondent is not acq[uainted, and which 
is not reported so far tc&he can find ; the case of Edmond- 
stone versus Cochrane is in like manner not reported, but in 
t^at case also he understands that the declaration was fol* 
loM^ed by a copula. 

10. To the tenth Interrogatory the Respondent deposes 
and answers, That judgments of an opposite import appear 
to him to hsvve been pronounced in the Court of Session and 
by the House of Lords in the following cases, viz. M^Innes 
versus More, December SOth, 1781; Anderson versus Ful- 
lerton, Nov. 13th, 1795 ; and M^Lauchlane versus Dobson^ 
16th Dec. 1796. In the first of the cases above-mentioned 
thcfe was a written acknowledgment or declaration of mar- 
riage deprasspiti; and in the last case, that of Dobson, there 
was a verbal declaration de prassenti, in presence of witnesses, 
and that preceded by a long correspondence wherein the par* 
ties styled each other husband and wife, which the Res« 
pondent conceives to be fully equivalent to a written declara- 
tion of consent de prcesenti. In answer to the remaining part 
of this Interrogatory which regards the reversal of the judg-. 
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ment in Taylor versus Kello, the Respondent has stated 
already all that occurs to him, 

11. To the eleventh Interrogatory |.this Respondent de- 
poses and ansTirers, That he does not distinctly comprehend 
what is meant by the term solemn as it seems applied in this 
Interrogatory, and in some preceding ones to a consent de 
prasseniij or declaration of marriage, when such consent or 
declaration has not been exhibited or made in presence of a 
clergyman, or accompanied with any ceremony such as can 
be deemed equivalent to actual celebration. The Respondeat 
is however of opinion that a consent de prcBsenti expressed 
verbally before witnesses, and without particular ceremony 
or* solemnity is not suiBcient per se to constitute a valid 
marriage. And he also thinks that declarations or acknow- 
ledgments of marriage in writing interchanged betwixt the 
parties privately, and without the intervention of witnesses, 
^re not sufficient rebus integris to constitute a valid mar- 
riage. 

12, To the twelfth Interrogatory this Respondent deposes 
and answers. That in the case of M^Adam versus M^Adam, 
a verbal declaration of consent de prcesenti made in the pre- 
sence of witnesses called or assembled together for the pur- 
pose, was sustained as a sufficient ground for a declarator of 
marriage. But in that case no attempt was made by- eitl^er 
of the parties to resile, as indeed the declaration was foU 
lowed a few hours afler by the death of one of th^m ; with 
respect to this case, however, it is to be observed, that the 
judgment pronounced in it by the Court of Session is qot 
final, but is now under appeal to the House ,of Lords, Iq 
which it may possibly be reversed, and the Respondent does 
not therefore consider that judgment as fixing any point of 
law with the exception of the case of M^Adam^i the Res- 
pondent does not know of any in which a siqip^e coosent de 
prcesenti expressed verbally befpre nf itnes^s was held suffi- 
cient rebus integris to constitute a valid marriage, and he is 
of opinion that in the various writings annexed to the Libe^ 
\a the present case there are not contained such full and ex-> 
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plicit declarations de prmsenti^n have been found safficient to 
make a valid marriage in any case with which he is ac- 
quainted. 

13* To tiie thirteenth Interrogatory the Respondent deposes 
and answers^ That if it were law that a written declaration 
of marriage was sufficient per se to constitute a marriage, he 
tfainkait would follow that such declarations would be held 
to be among the writings to which the solemnities of formal 
deeds are required by the law of Scotland ; upon the sup- 
position which has been made such writings would be truly 
deeds of importance to the validity of which, unless holo- 
graph of the party,, such solemnities are essential. In ' 
answer to the remaining part of this Interrogatory the Res- 
pondent can only say that in none of the cases already 
ifeferred to does it appear to him that a written declaration 
' of marriage per se was found to constitute a valid marriage. 

14. To the fourteenth Interrogatory the Respondent de- 
poses and answers, That in a question of marriage, or in any 
question of personal obligation, he thinks the want of the 
solemnities above-meuKiioned will be sufficiently supplied by 
the judicial admission of the party that he did knowingly 
and deliberately write or sign and deliver the writings in 
question. 

15. To the fifteenth Interrogatory the Respondent deposes 
and answers. He thinks that a sister or other near relation, 
such as an uncle or an aunt, cannot be examined as a wit- 
ness even in an occult family transaction, such as a clan- 
destine marriage, where there is a penuria testium^ Nor is 
the objection to the admissibility of a lister removed by the 
circumstance o^ her being a subscribing witness to the 
writing which she is to authenticate. 

16. To the sixteenth Interrogatory the Respondent deposes 
and answers, Xhat there is no decision nor any other autho- 
rity in the law of Scotland for holding that a party already 
actually married can validly enter into a, second marriage, , 
but he conceives that a party may make promises and decia* 
ration^, and perfonn acts by which he incurs a valid obliga* 
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tioQ to flolemnise a marriage, and that stich obligation will 
be enforced against him if an action for that parpose\i8 
brought before be enters into a second marriage, and will 
not be enforced against him if the action is delayed until a 
second marriage is contracted, and this opinion seems to be 
confirmed by the judgment of the Court of Session in the 
case of Cochrane against Campbell, which judgment was 
affirmed by the House of Lords on the Slst . of January, 
1753. 

17. To the seyenteenth Interrogatory the Respondent de» 
poses and answers, That with regard to the decision in«the 
case of Pennycook rersus Grinton, he has already stated all 
that has occurred to him. He considers the judgments in 
the Conit of Session, and of the House of Lords, in the case 
of Campbell to which he has just alluded, to be of an op- 
posite tendency to the decision of the Court of Session in the 
case of Grinton, as the proof of the prior marriage in that 
case appears to the Respondent to have been stronger than 
in the case of Grinton. 

ADAM GILLIES. 

Harrt Datidsok, Notary Public and Actuary assumed. 



And the same Witness being examined upon the ad* 
ditiodal Interrogatories given on behalf of the said 
Johanna Dalrymple. 

1. To the firvt of these additionallnterrogatories the Res- 
pondent deposes and answers. That be is of counsel for Mr. 
Dalrymple, the Defendant in this Cause, and has since its 
first commencement been occasionally employed by him in 
conducting bis defence, 

S. To the second additional Interrogatory the Re8p<Hidenit 
deposes and answers, that he did give his advice and assist- 
ance in preparing and framing tlie cross Interrogatories 
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here mentioned, but this part of the business was conducted 
chiefly according to the directions of Mr. Clerk, a preceding 
witness examined in this cause, and the Respondent does 
/lot think that he himself prepared any of the cross Interra- 
gatories, though some additions or alterations may have been 
suggested by him and adopted. 

3. To the third additional Interrogatory the Respondent 
deposes and answers, That according to the best of his re* 
collection he did not give any advice and assistance in 
preparing, altering, or revising the Allegation or pretended 
Allegation mentioned in this Interrogatory. 

4. To the fourth additional Interrogatory the Respondent 
deposes and answers, that as counsel for the Defendant be 
did suggest or advise the plea here mentioned as now main- 
tained by him, and at the time of giving that advice he 
believes he was informed by his employer, and consequently 
he would take it for granted, that the Plaintiff was in the 
thorough knowledge not only tKat the Defendant had rcr 
turned to Britain, but also of his couruhip of, and intended 
marriage with Miss Maimers. 

6. To the fifth additional Interrogatory the Respondent 
deposes and answers. That the supppsition which is here 
put would have had little or no influence with him in fonn- 
ing his opinion upon the point mentioned in this Interroga- 
tory. 

ADAM GILLIES, 

26th November, 1810. 
Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm. Calder, Provost. 

In the presence of Habry DavidsoXj^ 
Not* Pub. an(} Actuary assumed. 
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Oa the Allegation and Exhibits given on 
behalf of Mr. Dalrymple. 



22d October, 1810* 
SIR ILAY CAMPBELL, fiaronet, late Lord President 
of the Court of Session in Scotland, aged seventj-six years, 
a^Witness,- produced and s'tvorn, deposes. That prior to the 
month of November 1808, he was for nineteen years President 
of the said Court, and to the seventh, eighth and ninth articles 
of the said Allegation, this Deponent having attentively and 
deliberately considered the several articles of the said Alle* 
gation with the Exhibits annexed, and also the Libel given 
in this cause on the part of Johanna Dalrymple, the Pro- 
moter, and the original Exhibits, marked No. 1, S, 10, 11, 
and the several original letters annexed, to the said Libel, he 
deposes i^id says, that the general principle of the law of 
Scotland with respect to marriage is, that it id perfected by 
the mutual consent of parties accepting each other as husband 
and wife. The solemnities of a regular marriage, although 
required as matter of order and as the most unexceptionable 
dform of entering into that state, are not held to be indispen- 
sable, and accordingly irregular marriages, i. €. without the 
usual forms, are very common in Scotland : as the consent 
however which is necessary to constitute the matrimonial con- 
tract, must be deliberate and serious, clearly denoting the 
intention of the parties to become husband and wife, and at- 
tended with no ambiguity, questions often arise concerning 
the validity of irregular marriages, and the decision of these 
must of course depend in a great measure on the circum- 
stances of each particular cas^. An irregular marriage may 
be constituted, or rather it may be said, proved in various 
ways. , *• 

Ist by cohabitation as husband and wife at bed and board. 



Digitized by 



Google 



ecxvm 

and general faabit and repnte. Tbis has even been sanctioned 
by statute (1503, c. 77) and forms a presumption so strong* 
scarcely to be called in question* , 

2d. Bypromise de futuro and copula following upon it, 

because the. engagement though having a reference to future 

time is supposed to be purified by the act of consummation, 

.and rendered a present contract, if there be no middle impedi* 

ment to. bar the claim. 

3d. By formal acknowledgments per verba de prcesenti 
either in writing, or declared before witnesses, though not in 
presence of a clergyman ; but these must appear to have been 
made with the deliberate intention >>f living ti^ther as hus^ 
band arid wife, and must be attended with personal intercourse 
if not subsequent, at lea^ prior, otherwise they will resolve 
into a mere stipulalio sponsaHtioj similar to what is in every 
contract of marriage in the Scots form, which proceeds on a 
recital that the parties have accepted of each other as hus* 
band and wife, but which may be resiled from, rebm integrity 
The Court of Session was of this opinion in the case of 
M^Lachlane against Dobson, 6th Dec. 1796, which the Depo* 
nent apprehends was rightly decided. Had there been either 
an antecedent or a subsequent copula by which matters were 
not entire, it is probable that the court would have decided 
otherwise; though this is not clear, as there werecircumr 
stances tending to shew that the parties did not truly mean to 
live together, and both of them admitted that there never was 
cohabitation of any kind between them. In the case of a r^u- 
lar marriage in fade ecdesiwy celebrated by a clergyman, it 
nay happen that the parties may accidentally be prevented 
from going together,^ e^ gr. the man or the woman niay die 
suddenly before any bedding. Yet the Deponent conceives 
that the status of marriage would be ccMuplete, agreeably to the 
maxim consensus non concubitus facU mairimaniumy but every 
thing short of the actual and regular cenanony ought to be 
cooBidered in a different light. These doctrines of the law of 
Scotland are treated more fully in our law books. The latei^ 
author, who of course takes notice of all the modem decisions 
upon the subject, is Mr. Hutchison, See bis book on Jns^ 
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lice of Peace Jurisdiction^ second edition, Book til. cliap. 8. 
The cases of M^nnes against More, and Taylor against Kello, 
with the judgments upon them in the House of Lords ; like* 
wise the case of M^Culloch, 10th Feb. 1759, with the rever- 
sal in the House of Lords, may be particularly attended* to^ 
as it seems to have been thought in these cases that tlie Court 
below had gone rather too far in sustaining equivocal evi- 
dence of marriage. In the present case (Dalrymple against 
Dalrymple) habit and repute or any known cohabitation as 
husband and wife are out of the question, so far as appears 
to the Deponent from any of the materials laid before him, 
and therefore the first of the at>ove grounds for declaring 
marriage does not apply* The second is in part made out 
by written evidence, for the writing No. 1, which, if acknow 
ledged or proved to be holography contains a clear promise 
of marriage, or rather mutual promises ; but the subsequent 
consummation is disputed, which therefore must depend upon 
proof, and if proved it will then be for the judge to consider 
whether this ground for declaring a marriage is or is not ef- 
fectually opposed by other circumstances requiring to be at- 
tended to, such as those to be afterwards mentioned. The 
Uiird is also so far proved scripto by the Writing, No. S, 
vhicb contains a very explicit mutual declaration of marriage 
de prcesentiy and by various letters under the hand of the 
party, John William Henry Dalrytoiple, (No. 3, &c.) all of 
which it is alleged are holograph, and if they are either 
proved or admitted to be so they of course by our law are to 
be held as authentic ; and it is immaterial that they are not 
signed by witnesses, for holograph writings do not require 
witnesses, except to prove their dates, and nothing here seemi 
to turn upon the precise dates, as the first ten or twelve of 
them appear from their contents to have been written before 
the party, John William Henry Dalrymple left Scotland, 
and the others soon after, and evidently before any middle 
impediment existed by marrying another. But before any 
conclusive inference can be drawn from these written acknow- 
Jiedgmrots of marriage however direct^ it is necessary that all 
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the circumstanees attending them should be carefulljr 
examined. The Deponent does not consider it a good objec- 
tion on the part of Mr. Dairy raple that he was an English of- 
ficer, having no permaneht domicile in Scotland but only there 
transiently with his regiment. Were this a question concern- 
ing his intestate personal succession the Deponent would con- 
sider England and not Scotland to be at present and to have 
been at that time the country of his domicile, the laws of 
which would of course be alone considered as regulating the 
question of succession, but the present seems to the Deponent 
to be a case of a different nature. ' 

Mr. Dalrymple while in Scotland was capable of contract- 
ing debt there, and of being sued for it if found within the 
jurisdiction ; he was also capable of contracting marriage 
there especially with a Scots lady, the marriage being entered 
into according to any form recognized by the law of that 
country to be good, for which reason all the Gretna-Green 
inarriages are held to be good, though uniformly irregular; 
and although by the marriage act they could not, have been 
so made in England. But in examining the circumstances of 
the present case 'the youth and inexperience of the party, 
John William Henry Dalrymple, and his being a stranger 
to the customs of the country may perhaps enter into the con- 
sideration of the judge along with other circumstances, 
though it must also be kept in view that he was of sufficient 
age to marry. Another circumstance which may be thought 
somewhat unfavourable to the lady is that she seems to hare 
agreed by the Writing, No. JO, to an indefinite obligation of 
secresy, and to have accepted of a similar engagement on the 
part of the gentleman, implying a new reference to future 
time, nota^ogether consistent with the idea of present mar- 
riage. The mutual consent in the Writing, No. 2, being of 
an unqualified nature, ought not to have been thrown loose 
by the suspensive and qualified obligation in No. 10. This 
at least is a circumstance deserving to be considered. It is. 
said that one of the writings of No. 10 was not proper] j 
tested, and they both appear to be of the same hand-writing « 



Digitized by 



Google 



ccxxi 

but these alleged informalities seem to be of little consequence, 
as the writing whether holograph of the Promoter, Johanna^ 
Dalrjmple, or only signed by her, was taken into her pos* 
session, and produced by her as evidence, and it is neither 
the bettjer nor the worse for being also signed by her sister. 
Further, the long silence of the lady as well as the gentleman 
afler the correspondence ceased, by which both the one and 
the other might be put off their gu^rd and third parties might 
be deceived, are circumstances which in such a case cannot 
be laid out of view. It is not said there was any child in the. 
case or any personal intercourse subsequent to the gentleman's 
leaving Scotland in summer 1804, the whole written evidence 
of their prior connection seems to have been in the hands of 
one of the parties, and consequently in her power, and no 
step was taken to interpel marriage with another. These are 
circumstances which call for explanation. The case of Mag- 
dalen Cochrane against Campbell, in 1747, which is to be 
found in Falconer's Collection, and is likewise detailed in 
Mr. Hutchinson's book. Vol. 4, App. iii. p. 26, seems proper 
to be attended to. It is also noticed in the Dictionary of De« 
cisions. Vol. 4, Voce personal Objections, p. 79. These 
hints the Deponent merely throws out as connected with the 
question of law, upon which alone he presumes his evidence 
is required. They are submitted with the greatest deference 
to the very able and respectable judge who is to try the 
cause. He abstains from drawing any ultimate conclusion 
for two reasons ; first, because the whole merks of the case 
are not before him ; secondly, because it would be piesump* 
tuous in. him to do so when he is called merely as a witness. 

IMY CAMPBELL. 

In presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 
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The same Witness examiaed dn tie Interrogatories 
given on behalf of the said Johanna Dairy mple, 
the other Party in this Cause. 

I, 9, 3, 4, 5, To the first, second, third, fourth and 
fifth Interrogatories this Respondent answereth and saith, 
That in hb deposition already given as aforesaid, he has 
sufficiently answered them. 

6. To the sixth of these Interrogatories he deposes and 
says, That an obligation to marry having relation to future 
time may be resiled from rebus integris ; but the question of 
damages for breach ot engagement remains entire. 

7, 8. To the seventh and eighth Interrogatories he de- 
poses and says, That both Lord Stair's and Mr. Erskine's 
Institutes arc books of authority on the law of Scotland. 

9, 10. To the ninth and tenth Interrogatories he deposes 
and says, That the decisions will speak for themselves. 

II. To the eleventh Interrogatory he deposes and says, 
That it is already answered in his deposition in chief, as 
aforesaid. 

12. To the twelfth Interrogatory he deposes and says, 
That he understands the case of M*Adam to be still in de- 
pendence before the House of Lords. He avoided saying any 
thing about it in his deposition as aforesaid, but since the 
question is asked, he is bound to answer that the judgment of 
the Court of Session was such as the Interrogatory describes 
it to have been, but that he the Respondent, and some others 
of the judges, disapprovedof the judgment or decision, and 
he^and they thought the case very similar to that of Fullartoh 
where a posthumous marriage was found to be bad. 

IS, 14. To the thirteenth and fourteenth Interrogatories 
he deposes and says. They are already answered in his depo- 
sition in chief as aforesaid. 

15. To the fifteenth Interrogatory he deposes md says, 
That he is humbly of, opinion that as marriage ought to be 
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public a sister ought not to be admitted as a good iritness oa 
the pretence of penuria testium. 

I6y 17. To the sixteenth and seventeenth Interrogatories he 
deposes and says, That he has already suggested that the 
case of Magdalen Cochrane against Campbell ought to be 
looked into, ^where there appears to have been a written ac- 
knowledgment of marriage^ but where the Pursuer who had 
allowed a marriage to take place with another lady, was ulti- 
mately unsuccessful* If the decision in the case of Grinton 
and Graite can be at all justified it is upon the gpt>und that the 
second marriage was also irregular. The Respondent has 
already said that in judging of irregular marriages every cir- 
cumstance attending the case must be taken into view. 

ILAY CAMPBELL. 

S3d Oct. 1810. 

Repeated and acknowledged at Ghis- 
gow, before me the undersigned, 
W. Fbrocson^ one of the Baillies 
ofGlasgow. 

In the presence of HAaBT*DATiosoiry 
Not. Pub. and Actuary assumed* 
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On the Allegation and Exhibits given on behalf 
of Mrs. Dalrymple. 



23d February, 1811. 

SAMUEL HAWKINS, of Findon, in the County of 

' Sussex, Esq. but at present residing in Parliament 

Street, Westminster, in the County of Middlesex, 

aged upwards of fifty years, a Witness produced 

and sworn. * 

1. TO the first article of thfe said Allegation the Deponent 
saith. That in the latter end of the year 1805, or beginning 
.of the year 1806, he became very intimately acquainted with 
the Honourable General William Dalrymple (now deceased) 
the father of John William Henry Dalrymple, Esq. one of 
the Parties in this Cause, and in the course of the frequent 
conversations, the said General Dalrymple, and the Depo- 
nent had together, he the Deponent learnt that the said 
John William Henry Dalrymple, the son of the said 
Gena-al Dalrymple, was at that time an officer in his Ma- 
jesty^s 35th regiment of foot, and was at Malta ^ and he saith 
that the said John William Henry Dalrymple, Party in this 
Cause, having attained the age of twenty-one years, and 
become entitled to receive a considerable sum of money, 
under the marriage settlement, or will of his late mother, left 
his regiment and returned to England unknown to his father, 
the said General Dalrymple, in the month of August, 1806, 
in order to get possession of such sum of money, which he the 
said John William Henry Dalrymple, had so become en- 
titled to receive, as also to settle his affairs ; and some of the 
most intimate friends of the said General Dalrymple, who 
knew of the said John William Henry Dalrymple's return, 
to England, apprehending from the bodily infirmity which 
the said General Dalrymple laboured under, and from the 
natural violence of his temper, and hb high sense of honour. 
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that if be knew of his said son having left his regunent and 
come io England, it would not only have a bad effect on him 
the mid General Dabymple, but might «lso cause him to dis* 
inherit his said son, did to avoid such apprehended ill Qonse* 
qumicespievailM the said John William Henry Dalrympk, 
P»rty in this Cause, to conceal his so being in England from 
his said fatfaear, and on account of the known confidence which 
the said General DaLrymple had in the Peponent^anintroduc* 
Uml of the said John William Henry Dalrymple, aiid th^ 
OqpoDeiit toeachoth^ was broi^t about by the said friendbi 
of the saidGeneml and his md son, for the purpose of getting 
the- Deponent to alrrange the said business between them the 
said General Dalrymple and his said son, without its beii^ 
ioaown to tiie said General Dalrjrmple that his said s<m was 
in Engltiid, «id by means of such introduction, he the 
fikeponent &st oame io knorw the pers<Ai of the said John 
WiUiam Heniry Dalryniple, Party in this Cause, and in 
consfiipience thereof, and to prevent the aforesaid appro* 
iioided wiMMtb both to the said General Dalrymple an^ 
Us said son, the De^^onent undertook and accon^lished the 
^anai^^emenit of sudi aforesaid business, without the said 
<jrenetal knowing, <»r even suspecting that his said son was 
in Ei^Iaad. That the Deponent a^rwards, whilst the said 
John' William Henry Dairy m^ so remained in England^ « 
ittnk]io#n ito his said father, became the confidential fri^end 
iaod ageat of the said John WiUiam Henry Dalrymple, Party 
ja tiiis Cajuse, who in various conversations communicated 
to the. Deponent many cincumstances tespeciing a connectiim 
•he Atatfad he had had with a Miss Johaima Gordon at Edin^ 
hNugh,. (which the Deponent had previously heard the said 
firenefal Dalrymple speak of, and which connectian he sup* 
poaed he had com^etely got rid of) and the said John Wil* 
liam.Heorf Dalrymple at the same time expressed hip feaas 
'likat the said Johanna Gordon would be writing to imd , 
tnrabling. his father, the said General DalryDaple upon that 
.aufa|ect, as well as tormenting him the said Jcim William 
H(^y Dalrymple withletters, to avoid which, he b^;ged the 
.O^Kmeat sot to finrwaxd any of her letters to ium^ Om sa^i 
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Johil' William Henry Dalrymple (who was then about to 
go to the continent of Europe^) and in order to enabte the 
Deponent to know her hand^writing, and to distuiguish her 
letters frdm any others, he the .said J6hn William Henry 
Daliymple then cut off the "superscriptiDn' from one of 
her letters to hini, which he then gave to the Deponent 
for that purpose, and at the same time iBwofe^ that if the 
Deponent did forward an^ letters of her the said Johanna 
Gordon to him the said John William Henry Dalrymple, 
he never would read any of them, and he also desiied and 
intreated the Deponent to prevent any of the said Johanna 
Gordon's letters from falling into the hands of the said 
General Dalrymple, and afterwards, to wit on or about the 
month of September in the said year 1806, he the said Joluk 
WiHiam Henry Dalrymple left Englaiid, and went to -the 
continent of Europe. That the Deponent from the oppor- 
tunity which was afforded him by his being almost constantly 
with' the said General Dalrymple did find n^eans to prevent 
several of the said Johanna Gordon's letters addressed to the 
said General Dalrymple, from being received by him, but 
having found considerable risk and difficulty therein, and 
in order to put a stop to the said Johanna Gordon writing 
any more letters to the said General Dalrjonple, he the 
Deponent did himself writer and address a letter to her the 
said Johanna Gordon at Edinburgh, wherein he stated that 
the letters which she had as aforesaid sent to the said Geneial 
Dalrytaiple, had fallen into his the Deponent's hands, to peruse 
or to answer as th^ said General Dalrymple was himself 
precluded from taking any notice of letters from die preca- 
rious state he was in, or to that effect, and urged the pro- 
priety of her desisting from sending any more letters to 
the said General Dalrymple ; and the Deponent having in his 
sftid letter meqtioned that he was in the confidence of and 
in correspondence with the said John William Henry Dal- 
rymple, she the said Johanna Gordon, now called Dalrym- 
jde, soon afterwards commenced a correspondence with the 
Deponent respecting the said John William Henry Dairym^ 
pie, Par|;y in thia Cause, and ^o sent many letters addrasaed 
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to the said John William Henry Dalrjmple, to bim th^ 
Deponent to get forwarded to the said John William Henry 
Dalrymple, but the said John WiiUam Henry Dalrymple 
haying as predeposcd, particularly desired .the Deponent 
not to forward any such letters to him, he the Deponent kept 
many, of such letters back, and did not send them to their 
address, but whether he kept all such letters back, - or 
whether he forwarded any of them ta the said Jotei William 
Henry Dalrymple, to whom they were addressed, he the 
Deponent cannot depose with any certainty, but thinks that 
he did send one or two of the said Johanna Gordon's letters 
to the said John WiUiam Henry Daliymple, in t:(m8e* 
quence of her continued importunities for that putpose, but 
the Deponent can by no means say that the same were te^ 
ceived by the said John William Henry Dalrymple, if he 
the Deponent did actually forward any of such letters* And 
the Deponent further saith, that it was sometime in the latter 
end of the year 1806, or beginning of the year 1S07, that 
the correspondence between the said Johanna Gordon, now 
called Dalrymple (who is (me of the Parties in this Cause,) 
and himself first commenced ; and that after the death of th^ 
said General Dalrymple, which, to the best of the De* 
ponent's recollection, happened sonietime in or about the 
spring of the year 1807, she the said Johanna Dalrympki 
formerly Gordon, Party in this Cause, in her sud correspoh* 
dence with the Dejponent, expressly asserted and declare 
to him her marriage with the said John William Henry Dal* 
rymple, and the Depiment being desirousof knowing and of be- 
ing furnished with the particulars thereof, wrote to thesaid Jo« 
hanna Dalrymple, under the address of Miss Gordon, for such 
particulars, who thereupon cmnmunicated the partienlaiis of 
her marriage with tlie said John WilHam Henij Dalrymple^ 
and furnished Um the Deponent with a copy of the otigwal 
Paper- Writu^ or Exhibits marked No. 1, and d, annexed 
to the Libel, giren in and admitted in this Cause, tlie said 
iplxhibit marked No« 1^ being the origin^ written promise of 
inarriage, purporting to haye been signed and ej^^hai^ged bj 
(iQd betiveen the said John WDliam Henry Dalr^ple^ m4 

^9 
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JahuiBa Dalr ympie, then Gordon, Parties in this Cause, and 

the said Exhibit marked No. g, being the original marriage 

contract or instrument in writing, also purporting to have been 

.8igned%them the said John William Henry Dalrymple and 

Johanna D^rymple,then Johanna Gordon^spinster^on the 28A 

day.of May, 1804, which to the best of the Deponent's recollec- 

lion, she called her lines of marriage, and the Deppnent 

fiAierwards wrote in Yery strong language to him the said 

jT4>hB William Henry Dalrymple on the subject of such his 

jgnarria^, and also respecting ^some bills left unpaid by jbim 

And which she the said Johanna Dalrymple fprmerly Gonlmi, 

baid been qaUed upon to discharge, and had deiired the 

Depcoc^ to mention in hifi letter to the said John William 

.ttenry jDjalrymple ; and the Deponeat hath no doudbt that the 

)fiaid John WMliam Henry Dalrymple received sueh the 

JQteponevt's letters, because the said John William Henry 

Dabrympk replied thereto from. Berlin to Vienna^ in the 

isaid year IfiOT^ and caused the s£ad bills to be. paid through 

ike ipedium of Messrs* GonitAs and Co. bankers, Londcm. 

v^nd he fiirthei* saith, th^t in dielaftter.end<^May,4B Ae 

•year 18Q8, the said John WiUiam H^iry Dalrymple retimed 

^ain to England, and i^ a day pr two after his arrival in 

Xiondon he went (as he informed the Deponent,) to Brightr 

J^ebnstone in hopes of finding the Deponent there, but having 

bem disappointed therdui, he cama to the D^>onent*s house 

Bt Findon, near Shoreham, where having met the Deponent, 

. 4iiey conversed together upon the said J<^ WiUicMH Henry 

fialrya^le's affairs, and particularly upon his the said John 

^miam H^nry Dalrymple's marriage with the said Johanna 

Dalrymple, formerly Gordon, Party in this Cauise, and cm 

that occasion the Deponent shewed the said John William 

jHfepiry Dalrymple the proofs of such marriage, which she the 

said Johanna Dalrymple, had as aforesaid, furnished to him 

the Deponent, and the Deponent fearing from the manner and 

conduct of the said John William Henry Dalrymple, 'that 

' he had it in contemptatjon to marry Miss Manners, the sister 

CKfthe Dutchess of St. Albans, notwithi^nding his aforesaid 
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matriage with tbe said JohannaDalfymple, formefljTG^dfdoir^ 
cautioned him against taking guch a step, and id th^ str<^ge^t^ 
language in' which the DepcHJfenft was able toeatprdss Mttiself,- 
described the mischiefs which he the said John WiUiiaifif 
Henfy Dalrymple would thereby bring upoh himself and the 
said Miss MaiAiers, and the difficulties in which their 
respectiTe families might be placed from the saM 3oim 
William Henry Dalrymple having becri previotisly married 
to the said Johanna Dalrymple^ formerly Gordon ; and the 
Deponent imagined that he had deterred the said' John!' 
William Henry Dalrymple from marrying the said^Mi^s 
MabuerS) though the Deponent saith, that at the time afoie** 
saidi he the said John William Henry Dairy napfc,^ t6ok 
almost by force from the Deponent som^ of the said Johs^hifa 
Dalrymple's letters, addressed to hito the Deponent, and 
particularly those annexed to the Allegatiori given in this' 
Cause, on behalf of the said John WilKam Henry Dalrym|ite,' 
uiwder pretence of shewing them to Lord Stair, and se^nM^' 
by his manner and expressions to ccfnsidet that he had^ 
therdby possessed himself of the means of i^hewihg thai ihie 
said Johanna Dalrymple was Mt his wife. Andth^Depo-^ 
nent further saith, Tbbt he doei^ not thif^ it possible that irt 
the time the said Johanna Dalrymple Wrote andsetit to him 
the Depo^nt the letter marked (A) annexed to the aftte^id 
AUegatton of him the said John WiHiam Henry Dairy n^iitey 
she could have been credibly informed oi^ could have knowti' 
that the said John William Henry Dalrymple wfts afcout to 
solenAike a marriage' in England with another lady, but^ 
bi^lieves that she wrote the same from having merely heard 
s6me vague reports as is therein«mentioned, and the Depo- 
nent in answer thereto informed her by letter, written by 
himself, and dated '1 1th December, 1807, that the then most 
eitraotdinary situation of this country with all parts of the 
cbtitii^ent had eflFectually indeed cut off every sort of inter- 
course, that he was wholly at a loss in what way to forward' 
a letter to (he said Jtihh WilMam Henry Dalrymple, and 
that he must be so mtich so himself; that he the Depon^i 
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had BO expectation then of hearing ttcm. him until matters 
took a more favourable turn^ and that in Mr. Dalrjmple's 
sdiffereat letters, particularly the last of them (which letter 
ipras dated from Vienna) the .Deponent was given to under- 
slwd by him tfaje said John William Henry Dalrymple, that 
in place of twp ; years the first time limited for his stay, he 
^Jbpttid not think of qnitting the continent at all, being heartily 
disgusted with Ei^land and its society. And he lastly 
saith, That having in the course of a few days after the said 
John William Henry Dalrymple had as aforesaid called 
upon the Deponent, at his said house at Findon, in the latter 
end of the month of May, 1808, received letters from two 
very* pia^cuh^ friends of the late General Dalrymple, viz. 
from Mark Davis, Esquire, and Dr. Mosely, informing the 
Peponent that on the very day after the said John William 
Henry Dalrymple's return to London from Findon, at the 
time aforesaid, he the said John William Henry Didrymple 
was on, that day married to Miss Manners ; the Deponent 
thereupon, to wit on the 7th day of June, 1808, wrote and 
sent a letter from Findon, bearing that date, to the aforesaid 
Johanna Dalrymple, Party in this Cause, under the address 
of Miss Gord<m, mentioning his great surprize a few days 
preceding, by the arrival of . the aforesaid John William 
Henry Dalrymple at his the Deponent's said house at Findcm, 
and also mentioning that his surprize had been very much 
exceeded indeed by his having received the aforesaid letters 
from the before-mentioned friends of the late General Dal- 
rymple, ipforming him the Deponent of the said John Wil* 
liam Henry Dalrymple having married Miss Manners on the 
very day after his return from Findon to London, and the 
Deponent verily belietves, that she the said Johanna Dalrymple 
did not know of the arrival of the said John. William Henry 
Dalrymple in England, until she received the Deponent'^ 
said fetter of the 7th of June, 1808; and further to the 
-said article he cannot depose, 

S. To the second article of the said Allegation and to the 
Paper- Writingsorj^xbibits, marked No. 16, No. 18, No* 19, 
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atld^No. 90, io the said Allegation annexed and in Ibe said 
seccmd article pleaded and referred to, the said Exhibits 
No. 16, purporting to be an original letter written by the 
said John William Henry Dalrymple to the said Johanna 
Dalrymple, under the address of ^^Missf Gordon," bearing 
date Portsmouth, 19th July, 1805 ; the said Exhibits No. 
18, and No. 19, being two original letters written and sent by 
the Deponent by the General Post to the said Johanna Dal- 
rymple, under the same address during the time the said 
John William Henry .Dalrymple was abroad as pre-deposed; 
and the said Exhibit marked No. SO, being a like original 
letter written and sent by the Deponent by the General Post 
to her the said Johanna Dalrymple, under the same address, 
after the retuju of the said John William Henry Dalrymple 
and the pretended marriage aforesaid ; the said several Exhi* 
bits haying been now produced and shewn io the Deponent^ 
and he having carefully viewed und perused the same, he 
c^ith. That he is well acquainted with the manner and cha- 
racter of hand-writing and subscription of him the said John 
WiHiam Henry Dsdrymple^ from having frequently seea 
him write and subscribe his name, and from having often 
received letters from him and seen his writing, and the De- 
pone]]^ hath not a doubt but verily believes that the whole 
liodieii, . series and otmtents of the said Exhibit t^4>. 16, the 
date and subscription thereto and the address th^eon, were 
and are of the proper h^d-writing and subscription of the 
said John William Henry Dalrymple, Part^ in this Cause ; 
9»d he also sa^ith. That the whole body,. series and contents 
fitf.tke »aid Exhibits No. 18, No. 19, and No, 20, and Uie 
d^ and subscriptions thereto and the addresses pf thb JEbc4 
hjbiU No. 18,. and No. SO, were and are all of his the 
Dq;iopeBt'$ own proper handrwriting and subscription,, Aod 
are the. originalletters wrisbten and sent by him as albresak). 
And be lastly saitb^ that^^Mi^ Gordon" and ^^ Miss J: 
fSprdon" to whom the said letters were written, s^ddlre^sed 
i^id sent by the said John William Henry Qajrymple, Parly 
ip t^is Cause^r and. by l^im.the Depoi^ent, ^nd Jobai^j^ ISksd^ 
ryijftple^ wife of the said John William Henry Dalrymple, al^o 
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jPtftty in this Gattse, was and ^i» one and the saoie persoD aad- 
not clivers ; aii4 fortber lie caonot depose. 

SAMUEL HAWKINS, 

2dU9xdh ISll' 

Repeated and acknowledged before 
Or. Dai][B£NY9 Surro^te. 

Pres. Mark M0B14ST9 
Notary Public. 



On the Allegation and Exhibits givea on. 
. behalf of Mrs. DalrT;HBL£< 



« SSth Feteaacis 1&11« 
SIRRUPBIIT GfEOROE^ of Pterk Piaee5 St. James 
Stteet^ in the county of Middlesex, Bafonet^ a^;^ 
sbtty yeats, a WhaedsiHroduoed and sworn* 

1. TO the fifst article of the said AUegation the I>spMettl 
saith^ That he is Chairman or Fimt Cbnffliisnoiief of-ths 
Board of Transports, fto. and hath so been frosi Miehaehaas 
in the year 1795, to the present tkne, and hesaiOr ttoth* 
knew* aaid .was well acquainted with General Wflltani IteU 
fynple the fitther of John William Henry Dalrymple, Ew|< 
Party in this Cause, for many yeairs, and 'came to knowlrim 
the said Jobti William Henry Dalrymple, Party in this Gause^ 
by seeing him at his said &iher's table; and the Oeponeiit ' 
1^ temembevs that the sud John WilUank Henry Dal^ 
^rmfSeygeiflg out to Malta to join his Majesty^s l^hirty^fifih 
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Rcghntat of Foot, oi| bekig tkptiointed an (S&tSdt in thM 
ftegimrat) wUch to the best- of tbe Deponent's reooUeCtioH 
biqppenedsomtiUme inorAbcyntthe j)eairl805,ott whicboooftnoit 
the said Gen^ml.Dalfjrhiple applied to the Deponent to g6^ 
him the said John William Henry Dalfymple a passagi^. 
out to JVialla^ who Ut ^nsc^uence thereof came to the Depo« 
nent at the Transport Office; prey ions toquiiiing^ Englaadr 
for the purpose afore^md) but no request was mad6 to tb^ 
Deponent by the said John, William Heftry Dalrympki 
to f(N(ward any lettars to him id; Malta; but the OeponenC 
saitb, that after- the said John William Hen:ry Dairy mplc 
had quitted England^ to go to M^ita, he the Deponent 
(though he cannot recolleot the time) did receive some letters 
at the Tn«s|N»rt Office, undeir coyer frraa Edinburgh, whidr 
letters- were addressed to him the saod John William Henry 
Dalrymple, Party in^ this Cause, at Af alta, and the same 
pfurp<9rted by the letter or coyer in which they came to the 
Deponent, to have been wriiteki by a person suUscnfoing bimw 
self Nicliolas Wdbb^.andtha D^fionent as desired accords 
ingly forwarded the said letters to Malta, for delivery to him 
the said John William Henry Dalrymple, but whether they 
were or were not received by him, he the Deponent cannot 
depose. And the Deponent further saith. That he has for 
many years been in the habit of 'receiving letters from many 
persons to get forwarded to their friends abroad; and it has 
been his custom not to aclmowledge the receipt of such letters 
unless particularly requested so to do; but haying in or 
about the beginning of the month of- July, in- tbe year 1806, 
received a letter from the aforesaid person subscribing the 
name of Nicholas Webb, enquiring whether the letters 
which had been as aforesaid inclosed to him the Deponent, 
to be forwarded to the said John William Henry Dalrymple, 
had been so forwarded, and also enquiring whether he the 
Deponent kneW whether the said John William Henry Dal- 
rymple had then arrived in England or not, and requesting 
the Deponent to address his answer to Nicholas Webb, at 
the Post Office, till called for, Edinburgh, he the Deponent 
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did accordingly, on the 4th day of the said month df tkity^ 
1806, -write and send a reply to the said letter, and did 
address the same as follows, ^^Nioholas Webb, Esq. Poist 
<< Office, till called for, Edinburgh ;'^ and further to the said 
article he cannot depose. 

S. To the second article of the said Allegation and to 
the Paper-Writing or Exhibit, marked No* 17, thereto 
annexed, and in the said article particularly pleaded and 
referred to, and now produced and shewn to the Deponent ^ 
he saith^ That the said Paper- Writing or Exhibit is the 
very identical original letter -which he so as aforesaid 
wrote and sent in reply to, and to the address <^ Nicholas 
Webb, Esq. at the Post Office, till called for, Edinburgh, 
as is by him the Deponent herein-before deposed, the -whole 
body, series and contents of the same, and also the date 
aCd subscription thereto, and the superscription thereon being 
as the Ddponent saith they are all of his the Deponent's, 
own proper hand-'writing and subscription, -whereby he is 
enabled to identify the same ; and further he cannot depose. 

RUPEET GEOBGE. 

Same day. 

The said Sir Rupert Geoi^e, BaH;. 
repeated and acknowledged this ^ 
his Deposition before 
Dr. Stephen Lushington, Surrogate. 

Pres. Mark M oaley^ 
Not. Pub. 
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On the Allegation and Exhibits given on behalf 
of Mrs, Dalrymple, 



15th March, 1811. 
JAMES ROY, Clerk in his Majesty's Excise Office in 
the City of Edifibargfa, aged about thirty-three years, a ' 
witness produced and sworn, deposes and says, That he was 
clerk lo Charies Gordon, Esq. of Cluny, the father of Mrs. 
Johanna Dalrymple, the party pvomoter of this cause, during 
the yewrs 1805, 1806, 1807, and for several years before, 
and he lefthis s^vice about the fourth of June, 1808 ; that 
he kept Mr. Gordon's books, and he was succeeded in that 
department by John Laing, another clerk of Mr. Gordcm's ; 
That it was part of the Deponent's doty during the years 
above-mentioned to take charge of the letters to and from 
the Post-Office, and to call for Mr. Gordon's letters and those 
of his family daily at the Post-Office, and the letters so re- 
ceived by him he delivered to those members of the family 
to whom, they were addressed, and he chained the postage in 
the postage book. to llieir respective accounts. That in^he 
postage book kept by him, and in the account of postages 
therein charged against 'the said Mrs. Johanna Dalrymple, 
there is an entry on the gSd of July, 1805, in these words : 
<^ Paid postage fr<mi Portsmouth is. Irf." and this is the only 
entry in her account of that date. And the witness being 
shewn the letter, No. 16, of the ExhibitiS, annexed to the 
aforesaid Allegation, he deposes and says, that he observed 
the sj^id letter is addressed to " Miss Gordon, Braid, near 
Edinburgh," and has the Portsnsouth mark, with the £din« 
burgh Post-Office stamp of 23d July, and the postage of 
Is. Id. on the back; and from these circumstances he verily 
believes, and has not the smallest doubt in his own mind that 
the said letter is the one that applies to the aforesaid entry in 
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the postage book, aud was truly received by bim oi the 
above date, and either delivered to the said Johanna Dal- 
rymple, if then in Edinburgh, or forwarded to her if^t Braid, 
which postage book the witness has now exhibited and shewn 
io the Actuary, who finds therein the aforamid entry of S3d 
July, 1 805, in the account entitled "Miss Gordon of Cluny," 
and that it is the only entry of that date, and is correctly 
stated by the witness. And the witness further deposes and 
says. That he recollects perfectly well haying been desired by 
the said Johanna Dalrymple several times in the course of 
the year 1806, to call for letters at the Poirt^OiRce, Edin- 
burgh, io the address of " Nicholas Webb, Esq." who the 
Deponent thought at the time might be some friend of the 
family, or some person who had come io Scotland on a visit ; 
That be did accordingly make enquiries at the Post^Office, 
and did there receive a letter having the above address which 
he immediately fcH^arded to the said Johanna Dalrymple, 
according to the orders he had received from her, and be 
remembers she was at that time living at her father's country 
seat at Braid House near Edinburgh ; that he remembers the 
sealof the said letter had the words ^^ Trajisport-Office^^ on 
it, and being shewn the letter, No. 17, of the Exhibits an- 
nexed io the aforesaid Allegati(»i, dated the fourth of «f uly, 
1806, addressed << Nicholas Webb, Esq. Post-Office, till 
called for, Edinburgh, R. G." He<leposes and says, that 
by the address and seal of the said lettUr he knows it to be the 
siusie that he received at the Post-Office, arid forward^ to 
the said Johanna Dalrymple, as above deposed to; and 
further deposes, that the said Mrs. Johanna Daltyiiip9e having 
gone to the north country about the month of Octdber, 18015, 
. the Deponent received a note or card from her dated at Kin* 
frteary Lodge in Nairnshire, the 21st of that month, which he 
produces and is hereunto aiinexed, and in which she writes 
to the Deponent thus, '< Miss Gordon hopes he will be very 
*• attentive in forwarding every not6 or letter that is lefk for 
** her, as itwill be the means of saving her much trtubfei*^ 
and again, « Mr. Roy will call in a few days at the PosiiOf-^ 
« fice Edinburgh, and enquire if there is a letter for Nicho* 
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« las Webb, Esq. and forward it instanay to Miss Gordon;** 
Thai this note or caid was received by the Deponent in the 
said month of Oct. 1806, and is marked in his hand-writing 
onthe back, in these words — **Kinsteary, 21st October 1806. 
Miss Gordonabout Mr. Mathison's demand, Post-Office, &c.** 
.and the same is also marked in the Deponent's hand- writing', 
on the back thus, ^' answered 1st November^ P. Copie^*' 
And the Deponent now prodnoes copy of his answer to the 
aforesaid note or card, dated 1st November, 1806, in -which 
he mentions that there was noletterat the Post-Office, accord- 
ing to the addres3 he was desired to call for, bat if one came 
the Deponent would forward it immediately; which copy 
answei: is hereunto annexed, and the principal was wrote and 
forwarded to the said Johanna Dalrymple on the said 1st 
of November, 1806 ; And further deposes, that he recollects 
perfectly that in the course of the years 1805, 1806, 1807j 
the Depcment received and carried to the Post-Office several 
packets and letters from the said Mrs. Johanna Dalrymple, 
addressed to Sir Rupert George of the Transport Office, Lon- 
don, and several letters or packets addressed to Samuel Haw- 
kins, Esq. sometimes at Chelsea College, London, and some- 
times at Brighthelmstone or Brighton, all which letters so re- 
jceived by him were regularly put into the Post-Office; That 
these letters and packets were all addressed on theback in the 
iiand-writing of the said Mrs. Johanna Dalrymple, with 
which hand-writing the Deponent was well acquainted, 
having frequently seen her write ; That he also forwarded 
by post several letters received by him from the said Johanna 
Dalrymple, addressed to the Defendant John William Henry 
Dalrymple, Esq. during the years 1804, and 1805, and that 
he also received hy post various letters which the Deponent 
understood and believed to be from him during these years, 
addressed to Miss Gordon, and which Uie Deponent delivered 
or forwarded to her accordingly, and charged the postage 
to her account, and further deposes that from the following 
entjrj in his postage bode, now exhibited to and compared 
by the Actuary in these terms, •* 1807, October 30th, Post 
<^ Brighton, Is. l<f." taken from the account of << Miss Gor- 
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'^' don of Clunj," he is satisfied, and believes in his conscience, 
that the Letter, No. 18, of the Exhibits, annexed to the afore- 
said Allegation, dated 36th Oct. 1807, and addressed to Miss 
Gordon, was received by him the Deponent, on the said SOth 
of October at the Post-Office, and was forwarded by him to 
the said Mrs. Johanna Dalrymple ; That he observes that 
the said letter was originally addressed thus, ^^ Miss J. Gor- 
<^don, Braid House, Edinburgh;" but she being at that 
time residing with her sister at Ballencrief, the Deponent 
.deleted the words ^' Braid House, Edinburgh," and substi- 
tuted in their place the following words, ^' Sir J. Johnston's, 
^' Bart. Ballencrief, Haddington," which last mentioned 
words are of his hand-writing. That from an inspection of 
the back of the said letter, he is now satisfied he was in a mis- 
take in the entry in his postage book, in stating the letter to 
be from '^ Brighton," instead of ^' Ryegate," which he now 
observes on the back of the letter, and the reason he assigns 
for the mistake is that the address of the said letter appeared 
to be in the same hand-writing with other letters which he 
had before received for the said Mrs. Johanna Palrymple, 
,with the Brighton post-mark on them ; But he is perfectly 
satisfied that the said eptry applies to the said letter, and the 
said letter after haying altered the address aa aforesaid, he 
forwarded by post to the said Mrs. Johanna Dalrymple, as 
before stated ; And further or otherwise the Deponent cannot 
depose to the articles of the aforesaid Allegation. 

JAMES ROY, 

16th March, 18U, 

Repeated and acknowledged at Edin- 
burgh before me the under&iigned 
Wm. C alder, ProvQst, 

In the presence of Harry DAYiiiSON,^ 
Nqt. Pub. and Actuary assuoied. 
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Kinsteary Lodge^ Oct. 81, 

MISS GORDON 

HAS neveir received one line from Mr. Laing on the 
subject of Mr. Mathison's business, which she is much dis- 
pleased at. It -will be very obliging to tell those people 
where she is, and beg of them to write to herself. Miss.G, 
has never heard a word from^ the Lord Advocate or she would 
have informed Mr. Roy. She has not the least acquaintance 
of Lords Gary sfort or Buckinghamshire, but will mention it 
to her brother John, who is to be here in a day or two. But 
Mr. Roy can mention this to himself by letter. Miss Gord<m 
hopes he will be yery attentive in forwarding every note or 
letter that is left for her, as it will be the means of saving h^ ' 
inuch trouble, Mr. Laing certainly had not told M athison 
that Miss G. was not in Edinburgh, as he is a very ci?il man, ' 
and would not have been so impatient unless he had been 
provoked. Mr. Roy will call in a few days at the Post-Office, 
fldinburgb, and enquire if there is a letter for Nicholas Webb, 
^sq. and forward it instantly to Miss Gordon. 



Edinburgh, 1 November, 1806. 



MADAM. 



I HAD the honour of your letter the 21st, a few days 
Hgo. Miss Mary sent it in from Mortonhall, where she has 
l>een for eight days past. 

I waited upon Mr. Mathison who has agreed to wait till 
December ; but he desired'me to fprward to you the enclosed 
ftccPUPt; and say tl^ey stood yer^ much in need of monej^ 
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and if you could pay him sooner he hoped you would do it. 
I wish you would write him a few lines yourself. Mr. Laing 
told me he had wrote you about his demand some 'time ago, 
butsurely his letter must have miscarried as you never received 
it. I shall not fail to forward any cards or letters given in 
here for you. There is no letter at the post-office according 
to the address you desired me to call for, but if one comes I 
^aH forward it immediately. I am afraid t^e Lord Advocate 
Jbas fojigot to make the applicatioa .about the post-office, 
ollierwise he would have wrote you. I have been advised 
.to put him in mind lof me by a few lines, to lealm if he has 
•applied* I doubt the place 1 should have got is filled up, 
boi ikere is another vacancy soon expected, and if I fiad he 
itas not applied 1 sh£iU then write to Mr. Jotmy if lie *wiU 
mfflytQ Lord Carysifort, and if lie oould 9pAn trouUe bis 
liordsih]^ I mighit still be suooessfiil in getti^ Uie first 
.^v^eaocy. I reoMiiii fee^ectfidly) Mackt9, your very obedieBt 
iMlmbsLe wnrajnt. 



BPS9SSI9 



On the Allegation and JJ^xhibits given on bAalf 
of Mrs. Dalrymple. 



JOHN LAING, Clerk to Charles Gordon, Esq. of Cluny, 
residing in the city of Edinburgh, aged twenty-nine years, 
a witness produced and sworn, deposes and says, That he 
now is and has been clerk to the said Charles Gordon, Esq, 
father of Mrs. Johanna Dalrymple, the Party Promoter of 
this Cause since the year 1804 ; T^at he tfegan to ]ieep Mr, 
<Sordon's cash transactions from about the beginning of JiWms 
1808, in consequence of Mr. James Roy having left Mr. 
Gordon's service at that time ; That from that -tlttie it has 
-always been pftrt of the Deponent's duty to call eVery dky 4t 
the post^oftce for the lettecs addressed to Mr. Gordoo Md his 
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fkmily, which he receives and delivers to the persons to 
ti^hom they are addressed, and he charges their particular ac« 
counts with the postages. That the Deponent observes an 
entry in his postage-book of 1808, and charged again«t the 
said Mrs. Johanna Dalryihple, under the name of Mjss Gor« 
don^ in these words, ^^ 1808, June 13, postage from Wor- 
*' thing Is. Id." which book he now exhibits to the Actuary 
to instruct the correi^ess of the said entry, and which the 
Actuary accordingly compered and found correct; That the 
said entry corresponds exactly with the date and post mark 
on the back of the letter, No. 20, of the Exhibits annexed to 
the aforesaid Allegation, and there is no other entry in the 
said Mrs. Johanna Dalrymple's account of postages in the 
said book during the month of June 1808, nor was she ever 
in the practice of paying the Deponent at the time for the let« 
ters he received and brought to her from the pdst-office as 
the postages were always stated to her account, and paid gene* 
rally half yearly or thereabouts; That the Deponent does not 
recollect perfectly having received at the post-office, and de- 
livered to the said Mrs. Johanna Dalrymple a letter corre- 
sponding to the said entry in the postage-book of date the 
said 13^ June, 1808, as already deposed to, but he has not 
the smallest doubt' from the circumstances above-mentioned^ 
that the said letter. No. SO, of the Exhibits now shewn to , 
him, is the same with that .irhich he must have receive and 
delivered, though he did not pay any particular attention to 
the appearance of the letter at the time, e&cept to mark the 
postage and post-town from whence it came in hU postage- 
book, as aforesaid. And further or otherwise the De^nent 
cannot depose to the articles of the aforesaid Allegation. 

JOHiTLAING. 

16th March, 1811. 

Repeated and acknowledged aft Edin* 
burgh before me the undersigned 
Wm. Calder, Provost. 

In presence of Har^t Davidson^ 
Not. Pub. and Aauary assumed. 

X 
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Exhibits annexed to and pleaded in tlie Libel 
given ou behalf of Mrs. -D alrymple. 



No. 1. 

(Endorsed) « A sacreed promise." 

I DO hereby promise to marry you as soon as 
it is in my power, and never marry another. 

J.DALRYMPLE. 

Sc I promise the same. 

J. GORDON. 



No. 2. 

I HEREBY declare that Johanna Gordon is 
mylairfulwife. 

J.DALRYMPLE 

May S8th, 1804. 

AND I hereby acknowledge John Dalrymple 
as my lawfid hnsband* 

J. GORDON. 
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No. 10. 

I HEREBY declare Johanna Gordon to be my 
lawful wife, and as such I shall acknowledge her the moment 
I have it in my power. 

J. W. DALRYMPLE. 

July 11th, 1804, Edinbro'. 

I HEREBY promise that nothing but the 
greatest necessity (necessity which situation alone 

can justify) shall ever force me to declare this marriage* 

J.GORDON, 
(now) J. DALRYMPLE. 

July 11th, 1804. 

Witness, Charlotte Gordon. 



No 11. 
<< Sacreed promises and engagements.' 
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Xett£RS annexed to and- pleaded in the Libel 
given on behalf of Mrs. DalHymple. 



No. 3. 

XT DEAREST LOVE, ' DunbuT, Friday Evening. 

. \ AM waiting with impatience for the letters 
from Edinbro", as I expect a few lines from you, but to pre- 
vent all unnecessary disappointment I will commence mine^ 
least it should not arrive in time to-morrow. I am quite 
alone in this horrible place^ and till this moment I have been 
most melancholy at reflecting how few hours have elapsed 
since my happiness was perfect^ blest with the society of 
one whom I adore, and for whose happiness I would sacrifice 
my life ; but still Hope, which seldom deserts me^ remains my 
friend, and whispers for my consolation ^< You are not for- 
gotten." Sorry am I to find that my hopes of a letter are 
rain; but 1 trust that the omission proceeds more from fa- 
tigue than illness, as I am certain one or the other must be 
the cause, as I know how scrupulously you observe all 
promises ; and when you reflect on my miserable situation^ 
cutoff from all the society I liked, and banished to awretched 
town without one friend to speak to, you will I am sure in- 
crease rather than diminish those dear attentions you have so 
repeatedly shewn me : therefore I am selfish enough to desire 
you to write £000 letters daily y which must be put into the post 
by two o'clock, and they will arrive here at eight. If you 
write me one every night and another in the morning it would 
be easier for yourself. Pray forgive my impatience in asking 
such a request, as you know my motive. I will be in Edinbro* 
by 11 at night on Monday, so we may arrange every thing 
for the Tuesday's expedition. I think it would be better not 
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io send the curricle into town as it is too well known, + * • ♦ 

but as you please, you have but to order, I to obey. This 
most horrid place has made me so very melancholy that I 
fear my letter wiU bear some marks of it, but as I well know 
how anxious you are sometimes for letters, 1 was determined 
to attempt it. I shall only add that I trust all that has ever 
happened within our knowledge. may be faithfiillyoremem- 
bered by us, and that you will never change the opinion (you 
have so repeatedly assured me you have of me) indeed to 
doubt it would be the act of the greatest ingratitude on my 
part. / insist on your ordering every thing you wantj and 
dramng on me for whatever mono/ you stand in need of as it i^ 
hut your right y and in accepting of it you wiU prove your ac^ 
knowledgment of it. Let your dear picture be finished as 
soon as possible, as I shall be impatient for so beautiful a 
companion, though God knows but a poor apology for the 
reality. ♦♦ ♦ ♦ ♦♦ •♦ * 
Give my love to my dear little sister j and the p68t only aUows 
jne time to say how truly how devotedly ^ 

I am, 

Dear Tflfe^ 

Tour sincere and faithful 

J.D. 
This Letter has the Edinburgh Post-mark of May 97, 18M. 

I passed Tranent but did not see Johnson. Send me a small 
ieal with a proper inscription, as I have cmly a wafer aeal 
which does not do i you may put it in a letter^ 

t The paiiages wMch are omitted relate entirely to Qtber p«fioS0, iB4 
hate 119 bearipg on the present qoeittoQ. 
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No. 4, 

(Addressed) " Miss Gordon, Saint Andrew*s Square, 
Edinburgh." 

MY DEAREST SWEET WIFE, Tuesdaj. 

YOU are I dare say happy at Queen's Ferry, 
while your poor hunhand is in this most horrible place tired 
to death, thinking only on what he felt last night for the 
keighth of human happiness was his. To be near the woman 
we love is, a sensation only to be con^ceived by those who 
have experienced what it is to be separated. God Icnows no 
one has ever felt it more severely than I have, as what hours 
has this cursed place lost me, hours which may never afford 
me the pleasure 1 have experienced, as fate appears deter- 
mined to place us at a more remote distance. What am I to 
do when you are at Cluny ? Heaven alone knows ! It will be 
impossible for me to be with you ; As to leaving you, the 
thought is distractioi^; think on some plan for me as I shall 
be truly miseraole if you do not. Have you forgiven me for 
what 1 attempted last night ? Believe me the thought of your 
cutting me has made me very unhappy. Pray do not, you 
cannot, you shall not, by the power of heaven I would rather 
see you dead than in another's arms. The idea is misery, my 
sweetest love, do, do forgive me; consider yot^ are my zpife^ 
you are thi only woman I ever cared for, and believe me my 
sentiments are not of that changeable disposition they would 
wish you to believe. — I am engaged, to retract is and ever 
shall be impossible. It was very lucky I left Edinbro' at the 
time I did, as I found my name down for a court martia}; 
but tt^ank heaven I was in niost excelle^it |ime. 1 thin|^ I 
shall soon take another voyage — J think of asking Don for 
leave on Saturday, and of being with you at the usual hour; 
but I shall be able more fully to arrange it on friday. Your 
dear sermon is arrived 5 it found me at dinner with * * 

♦ **♦♦*♦♦ «f4|l 

which will I fear, delay this letter, but I hope mpst 
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sincerely it will arriye in time for my pretty dear. Send 
me a long acconnt of the expedition, was ♦ * there i 
Not that I doubt ray love's fidelity, but still I wish to 
know even her most inmost thoughts; such is the doating 
fondness I have and ever shall have for her, she is my only 
life, and as long as breath remains will I protect and preserve 
her. Your letter was not quite so angry as I feared it would 
have been, but you will pardon it (Uthough it was my right 
t/et I make a determination not too often to exert it. What a 
night shall I pass mthout any of those heavenly comforts I 
so sweetly experienced yesterday. Thank God, a time will 
soon come when all those vexations will be of no consequence* 
Having proved my legal right to protect you which I hofoe 
most fully established^ and nothing in this earthly world ever 
tan or shall break those ties which it mil be ever my greatest 
happiness to reflect on. The post allows me only to say that 
the dearest love is always in the thoughts 6f Jier doatin^Ati^* 
hand. 

Mrs. Dairy mple. 

Brotherly love to my Sister andTR. 
7his Letter has the Edinburgh Post-mark ofMa^SO, 1804. 



No. 5. 

(Addressed) ^^ Miss Gordon, 4, Saint Andrew's Square^ 
Edinburgh," 

MT BEAREST LOVE, Wednesday. 

AS I dine out with the 18th, it will probably 
be late before I return, in which case 1 shall write to you 
this moment* I expect by this night's post a very long 
letter from pretty dear, giving me a long history of dl that 
lias happened since my departure^ I am jusf returned from 
taking a drive, solitaiy enough, at least; how much I 
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tlioti'ght of ihe difference between the one I took this day 
last week! then I was as happy as possible: when I shall 
take another as pleasant I know not, but most sincerely wish 
for it. I intend leaving this on Saturday evening, and 
leaving the curricle at Haddington, with directions for its 
following me the next day, as I intend being present at the 
review oii the 4th, where, of course, I shall have the plea- 
Burie of meeting with you ; On Saturday, therefore, we meet. 
The' hurry I was in last night for your letter being in time^ 
prevented my taking notice of one part of your dear little 
sermon, in which you seem to think my intentions are to 
retract from what I have said so repeatedly to you. Indeed, 
my love, this is hot behaving right, and I insist on never 
finding it in your letter again, as I shall be seriously angry 
with you, and in turn shall lecture your want of confidence 
as you do my constancy ; believe me, I have not spoken to 
A woman since I saw you, indeed, excepting « * • 

I km happy to hear that Lotta does not go till Saturday, as 
it will give us a better opportunity if you are at Braid. 
Give her brother'^ s love in the kindest manner to his pretty 
little sister; tell her 1 hope to see my friend become a 
happy man ere long, although I see many obstacles to that 
ever taking place. This will be a most horrible dull letter, 
but as your pretty epistle has not arrived I am quite at a 
loss for any thing to say, as repeating what sentiments I feel 
and ever shall entertain for you, would not, I fear, amiise 
you, as you entertain so jnany doubts of their ever being 
fulfilled ; forgive me saying this so often, but I am very ill» 
humoured at being alone so long, so the dearest of creatures 
will pardon me I am sure. I got your's, directed to Had-* 
dington. I found B. in his bed about eight in thi^ morning, 
aiid took the letter from him : he was asleep, and I dare say, 
was hot s^sible of its loss* ***♦ will be here by the mail 
of tliifi night, this will quiet your apprehensions d£ me, as' 
} mm certain he would not allow me were I inclined to be 
foolish. I hope the seal will soon come ; the ring has never 
quitted my finger, nm ever dball. I keep this letter open 
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till ten, in order to answer your's. Half past nine— no 
letter is arrived : Great God ! what is the cause ? Oh ! 
Jacky, believe me, all the torments of hell are nothing com** 
pared with what I now experience, but remember you art 
mme, and may this be the last word I ever write if I ever re- 
sign you to another. 1 suppose ******* has made you for- 
get the bundle^ forget your sacred promises, but all heaven 
shall not teropt me to suffer you one moment in his com- 
pany. I am distracted ; I am truly wretched ; I know not 
what I write. How can you use me so ? but on [tornt] you 
shallf you must become my wife^ as I will not trust you a 
moment out of my sight. Oh, my love ! take pity on me, 
think on me ; how doatingly fond I am of you ; how I adore 
you ; Why do you not write to me ? Have I not punctually 
fulfilled every promise 1 ever made I Did I ever keep you 
without a letter ? Did you not sacredly promise to write two 
letters daily for me, and have you fulfilled it ? No, you 
have forgot me ; and I am only sorry I have lived to see 
this day : better had it been for me if I had died, or any 
thing but this. I could sooner have suffered any pain, any 
torment ; but write to me by return of. post, tell me only 
that you love me, then I shall be happy. Oh, my love ! 
what can be greater torment than disappointment in such a 
case as this ? I have been mad, miserably so. I know not 
what I have written, as I am crying so that I can hardly see 
the paper. I hope you will forgive me, and pardon all I 
have ever offended you in, as I cannot recollect any part of 
my conduct which deserves so harsh a treatment; think on 
me, pray do, and write me your forgiveness, as I am truly 
unhappy if you do not. I must at all hazards come to you ; 
better would it be for me to become an outcast of society 
than experience what I now do. Pray write by return of 
post, and say you forgive me, is all I ask, although. I am 
ignorant how I offended you. That God Almighty may 
ble9s and preserve my wife is the prayer of her husband* 

J.D 

^ t On Sunday, on my sonl. 
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No. 6/ 

(Addressed) " Miss Gordon^ 4, Saint Andrew's Square, 

Edinburgh/' 

MY DEAIIEST SWEET LOVE, TllUTsday, 

A THOUSAND times do I thank you for 
your pardoning me, as till the post arrived I was most un- 
happy at thinking my only love and delight was seriously 
angry with me, this would certainly render me eternally 
miserable, as I could bear any thing but her anger and 
disdain. Your disappointment was certainly a most severe 
trial, one which I little deserved, as I wrote to you oi| 
Tuesday night, and even shortened what I had to say on 
purpose that It should be in time ; how you did not receive 
it J am at a loss to imagine, but suppose it was owing to 
some mistake in the post, which you know I cannot possibly 
prevent, as I write every night of my life to you, and if 

you do not receive a letter be certain it is not my fault. 

« «•« ♦ «« « » « « « 

♦ ♦ I shall pay them a visit to-morrow, as nothing 
but the business of this horrid day would have prevented 
my going, thinking that she would be there, as I wished to 
enquire what was the lyiatter with you, fearing a thousand 
things might have happened, but as it is lucky, I did not 
go, your leltei* has afforded me real comfort as it proves 
how noble a soul you possess, believe me, I should conceive 
myself most criminal did I, after what has jiassed, think of 
being off; believe me, you need not entertain any apprehen- 
sions on that point, as I ani too deeply attached to you for 
any thing to change ; although I do lecture you on your 
doubting my constancy, yet I still am pleased at it, as J 
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consider it as a proof of your affection. ♦ ♦ ♦ ♦ ♦ 

I called on * - .♦ * he rallied me about youy and said 
that if you were at North Berwick it would not be in the 
power of the worst of days to detain me here ; he inquired 
after my little m^er, and said she was a dear little creature 4 
little did he think what a relationship subsisted betwe^ us» 
He invited me to dine there to-morrow, but if possible 1 
will be off, as I think it will be impossible for me to be 
from North Berwick in time. On Saturday night, dearest 
of dears, we meet ; happy will it be for me as I am quite 
dead without you; the time will come, I hope, when that 
separation shall' be no more, as it grieves me even to 
suffer you five minutes from your husband^ although most 
fully most completely convinced of your unalterable attach- 
ment. On my part I cian only say, that nothing can change 
my sentiments of you, they are too firmly rooted to be de» 
stroyed, independent even of those sacred ties which unite 
usp my lovcj for you would still be the same ; as it is now 
^eakdf it wo^ld be most villainous in me to alter one senti* 
ment I ever professed. This- will, I sincerely hope, con- 
vince you how sorry I am that the neglect of a letter should 
have made you so angry, but I desire you to inform me if 
you received mine of Tuesday night, that I may inquire 
into its loss if it did not arrive. Once more then I most so- 
lemnly request you will not allow one^ thought injurious io 
the fulfilment of all the promises and engagements I am 
under to you, as nothing can or ever should, if possible, 
annul them ; read this over and over, and put that confi- 
dence in me which your peace of mind, your duty, in short, 
every tiding ought to be dear to you requires, as it will be 
the most certain way to make yourself miserable for ever, as 
this kind of suspicion will finally end in your being jealous 
if I speak to another woman. Forgive this lecture, my 
love, as it is the only thing I can find in you to lecture. I 
will let you know whatever passes to-morrow at B. ; I should 
Qot go there did I npt thiQk it wpuld appear rems^rkabla 
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After the acquaintance I have with both parties. Lotta will 
be too much engaged to flirt with me if I was in spirits, 
which is far from being the case. When is the seal to b© 
finished ? and I am all impatience in that as well as every 
other thing. Put off the journey to Braids if possiblcy till 
next weekj as the town suits so much better for all parties. I 
must consult L. on that po%n$ to-morrow^ as I well know how 
apropos plans come into her pretty head; there appears to 
he only one difficulty ^ which is where to meet^ as there is but 
one room, but we must obviate that if possible. I intend 
asking leave in August, for a month, and shall bend my 
course North, as I wish to fix my quarters in Aberdeen for 
a month at least, as we could often meet there and at ♦♦♦♦♦i> 
castle. Write to me immediately on the receipt of this 
letter, and say you forgive me, and that you never will 
«gain disappoint me, and I shall then be really happy. 
Pray where is the virgin, you never mention her : what 
brought her to my mind heaven alone knows. That God 
Almighty may ever preserve my wife^ and inspire her with 
the purest love for her husband^ is the first and sole wish of 
her adoring 

J, D, 
(The full signature obliterated.) 



No. 7, 
(Addressed) <« Miss Gordon; Braid, Edinburgh.'* 

Tuesday, half past nine. 

MT DEAREST LOVE, 

CURSE on my fate, that although not wanted 
It should ever enter myliead to come here, it is too latm 
to attempt returning, but I will be with you at eleven ton 
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mofTow fdght Meet me as usual ; your letter has grievously 
vexed me ; how could you write me such a one. Believe . 
me, in the greatest haste, 

Believe me, 

Your affectionate husband^ 

3. D. 

P. S; Arrange every^ thing with L. about the other room. 



No. 8. 
(Addressed) " Miss Gordon, Braid, Edinburgh.'* 

MT DEAREST LOVE, Thursday. 

I HAVE only time to say that I have 
yours, but th^rc is only half an. hour to answer it. I have 
received several letters from town, all of which say that 
Lord Stair has lieard the^ report of our marriage. Good 
God! how hard is my fate, that for the malice of a set of 
people I should run the hazard of being disinherited, there- 
fore contradict it in evert/ company^ as my sole hope depends 
on him, and such a report would infallibly ruin me, whicJ^ 
I know would hurt you, as I know you love me. I should 
not have mentioned this had it not been absolutely necessary 
for me to inform you of it; tell me if it is possible to see yoa 
now your brother has arrived, as it may be running too great 
risks : I shall be happy to be introduced to him. You I 
hope received my letters safe. ***** 
. * ♦ * ♦ * * ]viy father wishes me to ex- 
change into the Foot Gruards, but I shall give no decisive 
Imswer ; his aversion c<msists in my being seat to Ireland 
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next year, "when that time arrives I will first apply for a re- 
cruiting party, then, if refused, exchange into the Guards, 
certaiji of one from them, which willdetain me in Edinbro* 
as long as the war lasts. I hope ^oon to be able to see you 
at Braid, when I shall receive dear Lotta's pardon from her 
own mouth, as she knows I am very fond of her. / have 
spread the report of our not being married far and near. 
Would to God there was a punishment for people malici- 
ously trying to annoy others^ as we have not been exempt 
from our torments. *****♦» 

- Believe me, 

unalterably your's, 

J- D, 

A most extraordinary circumstance alarmed us this morn- 
ing, but the post only waits, so adieu. 



No. 9. 
(Addressed) *' Miss Gordon, St. Andrew's Square." 

MY DEAREST AND ONLY LOVE, 

YOUR letter h&s made me truly 
miserable ; I have only read half of it, as I am all impa- 
tience to assure you how unhappy the thought of neglecting 
you has made me. Nothing but the most absolute necessity 
of drills and every other species of annoyance could have 
made me neglect it this day, but till five o'clock I was not 
at leisure a moment. Would to God I could come to itown^ 
but it is absolutely impossible this night. I wHl write three 
sheets of paper to you tbisr night. At present this must b« 
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the only letter I have time to write. Well knowing, the 
anxiety you must feel, and the danger of the servant^ s being 
seem That God Almighty may eternally protect you is the 
only wish of your devoted hus-^-^--^^* 



J. D. 



No. 12. 
(Addressed) " Miss Gordon^ Braid, Edinburgh." 

MY DEAREST WIFE, Halifax, July 25th. 

FOR the last time I write unless you imme- 
diately write me an explanation of the cause of your being 
so long silent. I cannot suppose my letters have not 
reached you, as I never yet found the post deceiving me ; 
but to think that any one should have already supplanted 
me in you^ affection is too melancholy for me to support. 
I have been now absent ten days, during which time you 
have not, written one word in reply to the letters I con- 
stantly sent you. If my letters are disagreeable to you why 
not tell me so ? for it must be inferred from no notice ever 
l)eing taken of them that is the case, but although you are 
so negligent of your promises it shall never be s^id that in 
any one instance I departed from mine, considering them to 
be more strictly observed on account of the distance which 
separates us, but to save trouble, if I do not hear from yoa 
to-morrow I will write to my sister^ and desire to know what is 
the reason of this silence, and I am certain she will not suffer 
me to be kept in the perfect state of ignorance of what is pass- 
ing with you. Believe me, that the pain that writing to you 
in this manner gives me is greater than I ever yet expe- 
lienced, but I freely forgive you, as, indeed, I could any 
thing jou ever^did to me^ only trusting that, at some future 
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l>eriod you may think me worthy of being restored to that 
place I oixce possessed in your esteem, and to lose which 
would be. worse than death. I shall leave this for York 
to-morroW) where J remain till Sunday, possibly later; 
direct to me there, but you shall hear from me ere that takes 
place, as I shall not leave off writing till weoneet.. I think 
of visiting Aberdeen after the 24th of August, where we can 
meet, for I am determined to see you, cost what it will. 

Whaievermoney you want draw on me mthout scruplcy as I 
am certain you must be in want of it. Pray write to me if 
it is but your name ; and, dearest life, believe me, 

Most devotedly 

Your 

P. S* Send me your picture as soon as possible. 



No. 13. 

(Addressed) ^^ Miss Gordon, 4, Saint Andrew Square, 
- . Edinburgh." 

MY DEAREST LOVE, Chelsea, May 29th, 1805. 

YOUR anger on account of my negligence 
is perfectly correct. I have behaved rather ill, therefore as 
I am fully sensible of my misdeeds, the least you can do is 
to extend your forgiveness. I do not wonder at your feeUng 
hurt at it, but I hope no slight occasion wiU induce you to 
do any thing desperate, as it will prove a source of bitter 
regret to you afterwards. Living here I think naturally 
makes a man idle, but I assure you, yon may depend npoA 
my never changing any part ^f my conduct by separation. 



Digitized by 



Google 



cclvii 

I have spoke on the whole aflSsiir to a yery particular friend 
q( my father^s, at this Jtime residing with him, who has 
assured me that he will do every thing in his power to assist 
both of us, but that he would advbe me to wait the course 
of tiqaewith him, as he says he is certain he would imme- 
diately convey his fortune over in tru&t to somebody, were 
I, as things are at present, to hint at such a transaction as 
marriage / therefore I am inclined to follow his advice, par- 
ticularly as situated as you are, nothing could strengthen the 
ties which unite usj and as the fortune I possess in my own 
right is so small and so much impaired that it would be 
nearly impossible for me to support you in the style of life 
you ought, as my wife, to be Hipported in ; therefore it is 
my wish it should not 1)e mentioned till such time as it can 
without injury (o ourselves be done. At the same time, / 
must insist on a paper properly signed hy yoUy acknowledging 
yourself my wife^ being sent me as soon as possible^ asy in 
case of my deaJthy it would be necessary for you to produce it^ 
to eagbie you to take possession of what I may leave behind. 
I did not intend this as a melancholy epistle but as essen- 
tially necessary to both our interests, therefore look upon it 
•s sueb, and as you obey me, or I you, we shall be as 
happy as otherwise we should be miserable. « « ♦ 

Write to me as soon as you can, and never, my love, be 
autoyed at not hearing from me, jas you may depend upon 
my ever holding your interest in my mind, and as there is 
nothing I would not sacrifice for your good, so am I certain 
there is nothing you would consider too much to be done for 
me, well knowing your genuine goodness of heart and dis« 
position. I met Captain J* again, which is very disagree- 
able^ as consideriag his relationship it makes it very unplea- 
sant, and I wiA particularly to be reconciled with both of 
them were it possible, but as you know the temper of the 
one^ I am very apjiNrehensive it is not likely to take place, 
only you have my free permission to act a» you please, and 
to tell Charlotte that I wish her every comfort, and only 
regret my cursed folly in ever mentioning a subject likely to 
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disturb the harmony of her house. ^ * * * 

I am so much hurried by the General, who is waiting for 
me, that I have only time to say I ever am, dearest love, 
most aiffect. your's. 

J. D. 

Many thanks for the picturei wkich arrived safe. 



No. 14. 

(Addressed) " Miss Gordon, 4, St. Andrew's Square, 
Edinburgh." 

MY ]>£AR£ST wi^tf. Chelsea College, June 10, 1805. 

I AM greatly surprised at your having so 
long declined writing ; and not knowing to what cause it is 
owing am inclined to attribute it to nothing very favourable 
to myself. If you have cause of complaint against me why 
not at once my love tell me so, suid not drive me to distraction 
by abstaining a fortnight without ever writing one line. I am 
unwilling to attribute it to a change in your affection, weft 
knowing how much you may be trusted ; but if I do not 
very soon hear from you I shall not be perfectly easy on that 
head. If you are angry with me for going abroad I will aUow 
you to have just cause ; but when you consider the utter im- 
possibility of my existing ia.this country as a gentleman, on 
' account of the mean conduct of those who ought to be the 
first to support me, you will I hope allow there is more ground 
than caprice for this sudden movement. In the next' place I 
solemnly assure you that / will not be absent from you very 
long, and that as soon as my affairs are put into any order 
and arrangement my return will be certain. Situated as I am 
is to me misery to exist, tired out of my life at home and 
eternally quarrelling with those I am living with, renders it 
to my mind nothing less than a very accurate specimen of 
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^hat may ht expected hereafter ; but faaring these things 
constantly tormenting me, voUlj/ou allow me to endeavour hy a 
short absence to rectify them » Yon know how little in poiirt 
of use my stay would signify for these next four months, and 
with my turn for expence how very liable I am to involve 
myself ten times dee; er than ever. If in thus asking your con* 
sent to what, although you may allow, you do not approve, I 
most humbly, dearest love, most solemnly conjure you to par- 
don me, and to repeat the assurance how deeply those attrac- 
tions which were the first cause of pur acquaintance remain 
fixed in my breast ; and in whatever part of the world chance 
may throw me, they will afford me the consolation and hope 
of in a little time proving my regard to the whole worhl ; an 
event, evidently 1 think at no great distance, , will at once 
render me independent and you equally so/ for while the ob- 
stacles and plagues which now torment me exist, neither you 
or myself can ever know cither ease or happiness. You will 
I hope grant me your pardon for thus tormenting you with 
what I fear must evidently appear to you as a dull repetition 
of the same sentiments constantly made use of, but I solemnly 
assure yoiji that they are the natural feelings of one who^ 
though in every action of his life has hitherto been most un- 
fortunate, yet has no wish to conceal them from you. To re- 
turn to a more gay and proper subject for a letter. I am 
most happy that Charlotte has now arrived at the zenith of 
power, and is surrounded by every wish she can form ; most 
riiicerely do I congratulate her — and although an idle moment 
put a slight check to our former acquaintance, yet I hope that 
on my return to this town next year, it may appear to her as 
the fkiling of human nature, and in a general confession to 
atone for the crime, may be productive of a renewal of oar 
former friendship, as nothing could give me greater satisfac-, 
tion than once more to be considered, as I believe I may be 
.allowed, her brother. The people here say that old Puiteney 
never made a will. If she is the gainer by it, I hope so most 
sincerely. I supped the other night with a M. **♦♦, who 
was a good deal in Edinburgh last winter* He said he knew 
you perfectly, and told me a great many aoe^dotes »bout you^ 

s2 
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which amid not but be gratifying fco roe, as I find that the 
idle butidle is not so miH^h forgotten as some peo^e would 
hare me believe. ♦**««*« 
««««»4i»« ««« 

When I leave this capiul is I believe most uncertain. The 
ship I am going in is nearly ready ; but no person can pos« 
sibly say when she will be : and as to her sailing I think it 
will not be for some time yet. Situated therefore as I am, 
pray my only love do write to me by return of post, and if 
you have any regard, or the least remains of the attachment 
yott once had and professed, do write constantly to me, and 
at the sanie time forward the paper I requested of you in mjf 
last leUer^ and acknowledge yourself my wifey that at we are 
not immortal I may leave you in trust of a friend of the greatest 
honour J the smaH remains of what once was a tolcrcf^le foviwue. 
Did I not consider this as most essentially necessary for both 
our iaierests, on my honour I would not request it ; but as 
you <Mnot refuse on Wf^ legal grounds^ do my dearest wife 
forward it directly y and let your pardon for all the uneasiness 
I have given you accompany it^ or otherwise I shall be per- 
fectly miserable ; and I most solemnly promise that there is 
iMithii^ on earth that you may request that I will not do ex* 
eept remaining here, which situated as I am would render it 
perfectly unsafe in me to comply with, as nothing but my de- 
parture can restore my fortune to what it once was, or cause 
tiie liquidation of those debts which have hitherto so long 
plagued and perplexed me. Having thus explained to you 
the whole cause of my departure, I am inclined from your 
goodness of heart, setting aside all other consideratioas or 
claims, to hope that the return of the post will bring back 
a perfect free and uncontracted pardon lor past, for all sins 
^onflutted, but particularly as they were not caused by my* 
self, but the villainy and malice of others. I shall now cod- 
dude with every wish this world can bestow may be you>t 
and thai I ever am^ 

Dear Jacky, 

most devotedly 

your husband^ 
D. 
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(Addressed) <^ Miss. Gordon, Braid, near Edidburgh/* 

No. 15. 

Mr DEARCftt LOVE. Chelsea, June SSth, 1805. 

I RETURN you a thousand thanks for your 
kind remembrance of so idle a being as myself. I allow it is 
more than I merit, but I have endeavoured to do -something 
m "return for it. I have called on Lotta and. Johnstone this 
day ; they were out of town, but as soon a$ they return I 
will certainly cafl again and write her a letter expressing my 
sorrow for the disagreement, and hoping to be again con- 
sidered as her brother, a title I would not give up for any 
consideration, and when I return our families I trtist will be 
on the footing they ought to be. But you must allow that 
ihe ought to have first spoke to me, as I could not consistently 
with etiquette make the first advances ; although stifling all 
^ther feelings to the desire of reconciliation, I have in this 
instance been the first. I with this send yod the hair so long 
wanted, and which you ought ere this to have received. It 
was by mistake sent to Colonel Dalrymple, where it was 
likely to remain, had I not luckily arrived in town. If it 
does not plesise you^ write to Wirgman St. James Street, he 
will alter it, and has my directions to forward to you any 
thing you may write to him for, so do not out of false notions 
of economy deny yourself what you require, as 1 should not 
wish mj/ wife on any account to appear in anything not per- 
fectly cpnsistent with her* rank> The Duchess is still in Lou- 
don. If I remain here till Sunday Sir Willoughby Astoa 
has promised to introduce me to her notice. * ♦ * 



I am going this evening to a masquerade, aftd afterwards ia 
Mrs. Hamilton's, our relation : Lady H^ Dalrymple is to be 
there, and I expect of course a great deal of railery, not hav- 
ing seen her since the confession she made me make at Dun- 
liar jrelatire ta certain alfairs i^ which you w^ne jpreatly con- 
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cerned) but by which I fear her Ladyship did not greatly 

improve her stock of knoivledge on the subject. * . * 

• ««««««»«»« 

I arrived here very late on Tuesday from Suffolk, and now 
find I might as well have remained where I was, but I con- 
fess the country is to me so horribly dull that 1 find time too 
heavy on my hands to admit of a long stay there. I want to 
go north, but in the state of uncertainty relative to my going 
abroad I do not think it adviseable to leave this place. To 
say the truth I begin to wish I had not [torn] to the proposal, 
but as ray relinquishing it now would only gratify certain 
people whom I equally detest and despise, I am rather in-'' 
clined to proceed. But of my departure you shall have 
ample notice. Will you send me a lock of your beautiful 
hair, as I intend having it set in a new form, particularly as 
the only lock I have at present is too small to convey to me 
the remembrance I wish. There is one thing my love which 
annoys me, I mean the reflection of not having behaved tot/ou 
so liberally as I ought to have done ; but I hope you will 
pardon me, and in return i/ou have my free permission 
from the IQth of November to- make whatsoever expence you 
phase, as I zdll before my departure arrange (dl money mat* 
ters in such a manner as to give you evevy opportunity of 
gratifying your taste or any other fancy you may take into 
your head, I hope that virgin sister of mine is likely 
to change that odious appellation. You should introduce 
some captain to her that she might at least be on equal 
footing with yourselves. * ♦ * ♦ * « 



« ♦ « ««» «» « « « « 



God bless you my dearest Love, 

ever affectionate Husband^ 
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Exhibits annexedi to and pleaded in the Ai^lega- 
TiON given on behalf of Mr. Dalrymple. 



A. 

Ballencrief House by Had. 
I9ih Nov. 1807. 

«IR, 

AS I find by means of the correspondence I have 
bad the honour of having VFith you, that the footing on 
idiich I stand with Mr. Dalrjrmple has transpired, and 
through the Duchess of Gordon, it has come to both my 
brothers Vars. In this case I shall have no hesitation in 
putting my papers into the han^ds of a man of business, and 
establishing my rights, as it is a very unpleajsant thing to 
he^r different reports every day. The last one is, that Mr. 
Dalrymple had ordered a new carriage on his marriage with 
a nobleman's daughter, and tha,t his and her arms were 
actually quartered on the carriage. All these various re- 
ports came from the Duchess of Gordon, and she says, from 
what she learnt through you, from a friend of your's, that 
I have Mr. D. completely in my power ; that I can either . 
make him acknowledge me publicly as his wife, or majke 
him pay a very large sum of money. The latter of which I 
shall certainly not do. 1 do not want money, I want jus* 
lice ; and as I am used cKtremely ill by him I shall shew the 
world. who has been to blame. If you^ Sir, with your usual 
goodness of heart, did let him know my determination in 
this business, and that I am to have the support of my bro* 
thers in. the case, and unless be comes forward and says he 
Qieaasto behave like a gentleman, and as he ought to do^ 
I will make. him. A maintenance he is obliged to al)ow me, 
mkfittffix he lives wi^h ii^e ox not ; few woujd have \^6xue this 
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treatment so long, and if the secret had not been divulged 
through you, I do not believe I would have divulged it, for 
fear of involving others ; but, on the whole, I believe I am 
obliged to you* I have the honour to remain, 

Your very obedient humble servant, 

J.GORDON, 

(Addressed) 

^' Samuel Hawkins, Esq. 

*« Grand Parade, 

<< Brighthelmstone.** 



B. 

Edinburgh, May 9th, ISOfi. 
(Private.) 

SiB, 

YOUR ibnner goodness to me induces me to 
dgaintrouble you with a few lines, iq ste if yw inmld have 
the goodness to Iiet me know if there has been any accomiti 
lately from Mr. Dalrymple. My unhappy situation is the 
only apology. I pan offer for the uncommon trouble I lave 
pftred you, and which' your humanity has paid attention 
to; any real friend of Mr. Dalrymple^s ought to caution him 
against forming any new engagement, as though I lutve not 
brought fotward my claims at this time for paxtteuhr rea* 
sons, that is nol to say I have relinquished them. TlMfc 
I am detennined I never wiU do, and where be to Mnk 
of forming any of the connexions thai have- been tstted of, 
or any comiexiott whatever, I yfWt iottnedjatefy eooie 
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fi>nrdrd wUh tmj thitm^ whidb mutt pttt himsetf mA 
the unfortunate woman in a most disagreeable cdtiiilioii* 
My idea is, that he id not aware how binding his engage- 
ments are with me, and thoagfa this says little €or his honor^ 
some friend ought to warn him of his situation. ( ) 

I am convinced he will force me to strong measures ere long. 
Pray excuse mj troubling you, but my sufferings must 
plead my apology. I know not what comfort 13 since thk 
(crud business. 

I have the honour to remain, 

Your very much obliged^ 

tmmble seryanti 

(Addressed) 

<^ Samuel Hawkins, Esq. 
^<FindoB, 

^< Atat Shore&am, 

^^Sussex.** 



tsaaaiaismmisissmmBimmm 



EXTRACTED from the Register Book of Marriages be* 
longing to the Parish of St, Mary-le^bone, in the County of 
MiddleseZf 

The year 1808, 

Page 404, No. 1480. 

JOHN DALRYMPLE, Esq. of the Parish 
pf St. George, Hanover Square, in the County of Middlesex) 
Bachelor, and Laura Manners,- of this Parish, Spinster, 
were married in this Church, by Licence^ this second day 
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#f June, ia the year One Thousand Eight Hundred and 
Ki^ht, byme, 

BENJAMIN LAWRENCE, Curate. 

This marriage was solemnized between us, 

J. W. H. DALRYMPLE, 
LAURA MANNERS. 



In presence of 



G. ROBINSON, 
R. T. NORTH, 
CHARLES P. MORGAN. 



The above is a true copy of the entry of marriage from 
the Register Book of Mmrriages belonging to the parish of 
Saint Mary-le-bone, in the county of Middlesex, the same 
haying been carefully copied therefrom and faithfully col* 
lated therewith, this fourth day of November, in the year 
lof our Lord One Thousand Eight Hundred and Nine, 

By mc, 

.W. B. CHAD WICK. 
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Letters annexed to, and pleaded in the Ali^boa.^ 
TiON given on behalf of Mrs. Dalrvmpi.k» 



No. 16. . 

(Addressed) " Miss Gordon^ Braid, near Edinburgh.**' 

MT DEAEE8T LOTS, Portsmouth, July 19, 1805. 

I HAVE been so hurried on my departure 
for this place that I have been literally travelling for this 
fortnight, but at last am stationary at this most detectable 
place. As yet no convoy is or for some days likely to be 
appointed ; and as I dread the thoughts of remaining at so 
horrible and dirty a place, I think it very likely that I shall 
return to the centre of all gaiety, London, till necessity obliges 
my departure. I at present feel by no means inclined for a 
Mediterranean trip, and could I by any means in the world 
contrive to be off I should certainly make use of them. As things 
are at present I purpose returning here in January or sooner 
•if possible; but as all arrangements of this nature must be 
liable to so many changes, I do not fix any precise time for 
my return, as you may depend on my taking the very first 
opportunity of leaving a country which I by no means ap« 
prove of, and which nothing buf a foolish pique induced me 
to volunteer for ; To add to all my misfortunes, just 
three days before I left London, I was introduced to the 
Dutchess of St. Alban's. ♦ ♦ ♦ ♦ ♦ ♦ 
***** My father was suddenly taken 
iU after dinner on Monday, and they were at first very 
apprehensive something serious might have hap|:ened ; 
but however he has rallied again, and they say better than 
before.- He left this place the next morning for Chel- 
sea. I would recommend you to enclose all my letters 
in a packet^ to be forwarded to me through the care of 
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Sir Roperi George, (he Transport-Office, London, wh<rha» 
more frequent opportunities of forwarding them than any 
other person. By the bye it is very ejttra^rdiaary that t 
have not received one line from you for this fortiiigbt past, 
which I attribute to the jietters being missent, as there have 
been several letters written from London to me which I have 
never received. I wish you^ would before I go acquaint me 
where your brother is likely to be found) as I particularly 
wish to meet him.. What sort of a disposition is he of, that I 
may be able to understand how to manage him in regard to 
yourself? * » ♦ ♦ ♦ ♦ 

«♦«»«♦«« 

London is now nearly over, the place is becoming quite de» 
serted : indeed I am not sorry for it^ as no one ever left a 
place with more reluctance than I did town ; and in exchange 
have got into a vile beastly place, and on the high road to a 
ivorse. I fear long enough before this veachea you I shall 
have taken my departure ; but before that event takes place 
I must assure you that it is my fixed determination thai 
nothing in the common course of things shall detain me (here 
beyond the time first specified ; and as that is so short I think 
we can only look forward to it ; there is one thing which J 
particularly/ wish to caution ^ou about ^ which is never to give 
ony belief to a variety of reports which may be circmUdei 
relative to me during my absence. If you do you mil render 
yourself eternally miserable y and produce a breach between 
us which nothing in this world ever can rectify* J skaU nal 
explain to what I am alluding, but I know things have been 
§aidf and the moment I am gone zmll be repeated, which 
have no foundation whatever^ and are meant only for the 
ruin of both* Once more therefore J entreat you, if you vabie 
your peace or happiness, beUeve no report about me what'^ 
ever, unless you know it to be true^ Thia advice you will 
thank me one day or other for — at pres^ it may appear harsh 
and ill-judged, but time will prove to you how Rosily I have 
foretold what will happen. I am sorry I did not see Char« 
lotte before I left London, but in fact I was so very mudi 
hurried with theprc{>aratioBs and other troubles, Ibat yfbn 
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they returned I had no time to see thera. A thousand thanks 
for the hair. 1 have it most beautifujly set, and shall keep il 
as a memorial of pleasures past, but -which will I hope soon 
return. Why do you not write to Allen and order another 
riding habit .^ He has my directions to make whatever you 
think proper to order; so it is your own fault if you ever 
want any thing — and when lamln Italy, if there is any thing 
you may particularly fancy, it shall be sent you. How is your 
father in health ? in temper I should think nothing^ extra* 
ordinary. 

God bless you, ever dearest Love, 
Your's, 

J. D, 



No. 17. 

(Addressed) « Nicholas Webb, Esq. Post-Office, till called 

for, Edinburgh." 
R* G* 

SIR, Transport-Office^ London, 4th July, 1806, 

I HAVE the honour to inform you that every 
letter sent to me to be forwarded to Lieut. Dalrymple, has 
been sent by the first opportunity after I received, it. The 
35th Regiment is either at Malta or Sicily ; but I have no 
means of ascertaining which. If you will send me any letters 
I will forward them to our agent atJMalta for delivery to hira, 
I conclude that Mr. Dalrymple is not in England from his 
liot calling upon me» 

I have the honour to be, 
.Sir, 

Your very obedient Servant, 

RUP£HTG£ORG£. 
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No. 18. 



(Addressed) <^ Miss J. Gordon, Sir J. Johnstone's, Bart. 
Ballencrief, Hadding." 



Grand Parade,' Briglithelmstone, 
26th Oct. 1807. 



UADAM, 



VERY unexpectedly until within these few dajs 
only, since 1 dirf myself the honour of addressing you from 
Mr. Coutts's Banking House, have I continued away from 
this place, so that the contents of your several letters were 
entirely unknown to me until my return, and under cir* 
cumstances apparently So disadvantageous as I appear to 
have been placed in one of them, as also indeed to have 
relieved you from a considerable degree of anxiety on your 
own account, I should not have deferred so long satisfying 
you in your diflferent enquiries; and reserving all explanations 
as to myself, I shaU begin first with assurances to you that 
nothing really can have been more groundless than the extra- 
ordinary report circulated in your part of Mr. Dalrymple 
being either previously to or since the time of your enquiring 
of me, being in London, or even one thousand miles of it, 
having continued at Vienna, from which place I have re- 
ceived frequent accounts from him, and the* last (making al- 
lowances for the great difficulty of communication) of recent 
date ; so far too from its being at all in his contemplation 
even to return to this country, that he speaks decidedly of 
its being his intention to remain abroad for two years, and 
appears to have a strong inclination to extend his present 
quarters to a very considerable distance; having disposed I 
should hope entirely to your satisfaction of the groundlessness 
of that part of the report, it must be wholly needless io enter 
at all into the- rexnaindec of it, unless it may be to observe 
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that from the same quarter^ in ivhich a freedom of speech ap-^ 
pears to have been made use of to my own prejudice, may 
have originated that, which certainly with no foundation at 
ail, in the instance you allude to at least, can be ascribed to 
Mr, Dalryrople. Now with regard to any disclosure on my 
part of the correspondence which I have had the honour of 
holding with yourself, I beg you to rest assured that I have 
been particularly guarded ; but when a young and impetuously 
minded character should on the first and only interview I 
ever had with him, have declared it to be his fixed determina* 
tion hand over head, and with the utmost violence to pro- 
ceed against one for whom youJiad expi^essed that affection 
so natural in a near connection, it was at least I thpught ne- 
cessary to let him be informed that I have been in correspon* 
dence with yourself on the subject, dhd that such circum- 
stances had come to my knowledge as would I was sure pre* 
elude him from taking any such course as he proposed. . I. 
however never produced one single letter of your's. 

I have the honour to remain. 
Madam, 
Your most obedient 

humble-Servant, / 

SAMUEL HAWKINS. 
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No. 19. 



(Addrewd) "Miss J. Gordoii, Balkncrief House, Hadding- 
tou." N. B. 



Grand Parade, Bright helms tone, 
nth Dec. 180T. 



MAJ^AM, 



WlTEN I did myself the honour of last addressing 
you, although dated I believe as above, it was in agre^ hurry 
at an inn on the road just as I was changing horses, and in 
nay way on a very long journey into Wales, from which part 
I only returned this day, or I should certainly sooner I^ave 
acknowledged your letters from Ballencrief House, and which 
I very much wish I was able to do more to your satisfaction ; 
but the present most extraordinary situation of this country, 
with all parts of the Continent, has effectually indeed cut off 
every sort of intercourse. I am wholly at a loss in what way 
to forward a letter to Mr. Dalrymple, and he must be so mnch 
so himself, I apprehend, that I have no expectation now of 
hearing until matters take a more favourable turn. The last 
letter I received from him was dated from Vienna, and it is 
now upwards of three months since ; at that time any breach 
between the Austrians and this country was not in the least 
foreseen by any of the English residing at Vienna; but the 
Austrian Minister haying yesterday, I was informed, required 
. his passports, the English will be without any place of refuge 
whatever, unless they should be able by any means to get into 
Switzerland. There is too much reason therefore to conclude 



Digiti 



zed by Google 



cclxxiii 

that eren those English at Vienna will share the sam^ fate 
-with their other countrymen od the Continent. 

In Mr. Dalrymple^s different letters^ and particul^ly the 
last of them, I am given to understand by him that in place'^ 
of two years, the first time limited for his stay^ he should not 
think of quitting the continent at all, being heartily dis- 
gusted as he observed ta me with England and its society^. 
If any thing should by chance take me into the North, I 
should in that event do myself the honour of seeing yoU^ when 
I might probably be more unreserved than I am in writing. 
At any rate I feel that I should have very little difficulty in 
satisfy ingyou of my having acted throughout in such a man« 
ner a& could not fail meeting as much with your own appro- 
bation as it would^ I am convinced, that of Mr. Dalrymple. 
It Is best for me not to mention^the name of the person I al- 
luded to in my last, but I have the satisfaction to think that 
by my timely explanation, and that only too in a general 
manner, much mischief was in all probability prevented ; I 
could most easily defend the part I took to the Dutchess of 
Gordon, or to any of your own family, and most seriously 
wishing that 1 could prove much more useful to yoursdf or 
Mr. Dalrymple, 

Have the honour to be, 
Madam, 
iTour most obedient 

humble servant^ 

SAMUEL HAWKINS, 
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No. 20. 
(Addressed) *^ Miss GordoD^ Bmid House, near EdiikbitrgB.T 
Findon, near Shorekam, 7ih Jmie^ 1808. 

XADAKy 

JUST at tbe moment t^a^ I ascertain^^as I iLongM^ 
Mr. Dafarymple^s being at Palermo, and was actually writing 
to bun at tbat place, "^^"^^S 1^ ^ promise of my letters 
hpitg ibrwarded from the Commander in Chief's Office, 
who, to my no small surprize, should make his appearaoc€f 
bere but Mr. D. himself? He left Palermo, he informecl me, 
only six and twenty days previotusly to bis going down to 
me at SIrighthelmstone, and findings that I had left tbat 
place, came oyer immediately to me at my new lesidesce di 
Findon. Great, howerer, as my surpria;^ was at aeeitig him> 
it bath be^n irery much excei^ded indeed by my haying 
receiv^ letters from two very particular frinids of bis late 
father, informing me that on the very day after his return 
from hence to town he was married to Miss Maimers. It 
beings as I haye already intimated to you, known to some of 
bis friends, that Mr. D^lrymple had, so recently to bis mar* 
riage with Miss Manners, beeii with myself, it was hot all 
together unnatural I felt, (ill-fpunded as such a conjecture 
certainly was) that it should strike them I might not only 
be privy to, b«t even thcf adviser of such a measure as was 
immediately afterwards takeiis and therefore to do away the 
slightest surmise of the kind, I felt it incumbent on me ta 
make assurances to them, as I also do to yourself, that: 
neither in thought, word, or deed, have I at all partictpatedi 
in it^ but on the contrary I believe my iKlvice and opiniQia 
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'WfTO considered (lo 4MC bis own Icnn) miicli tqo ^looHrf, 
and wete the means, I daie saj, of completelj detemng 
bim from confiding one sjUable of his intentioM in my 
breast* 

I have the honour to be. 
Madam, 
Your most olfedient 

hnmble senrant, 

SAMUEL HAWKINS, 



Jlilxtract from tbe personal Answers on oath of Johqi 
William Henry Dalrymple, Esq* 

THE Respondent positively saith, that the onlj time 
ivhen anj connection by carnal copulation took place be* 
tureen them was on a nigh| in the aforesaid month of May, 
at the house of the said Charles Gordon, Esq. at Edinburgh, 
prior to the signature by the Respondent of the FSaper, 
marked No. 1. 



^Pxtract from the personal Answers on oath of 
Miss Johanna Gordon* 

THE Respondjent further answering, says, that she de« 
nies that no carnal copulation did ever take place between 
the said John William Henry Dalrymple and the Respond* 
ent at any time subsequent to the signing ci the said mar-* 
i[iage contracts articulate, or either of them, or that the said 
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John WiUiam Henry Dalrympte and the Respondent did 
not in puTBilance and upon the faith of the said marriage 
contracts articulate^ or either of them^ cohabit together as 
lawful husband and wife, or eyer own or acknowledge each 
other asvand for lawful husband and wife, for the Respondent 
saith, that subsequently to the written acknowledgment of 
marriage bearing date the S8th bf May, 1804, they, the 
said John William Henry Dalrymple and the Respondent, 
upon the faith of their said marriage, consummated the 
same, and several times afterwards had the carnal use and 
knowledge of each others bodies, as well at the house of the 
Respondent's father in Edinburgh, as at his country-seat at 
Braid« 



FINIS. 



7 /» 



r 



W. ilcMlUne, Printer, Checqier Yard, 
I'owgftte UUIt London* 
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